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Cvil procedure -- Case managenent -- Rule 77.02(2) of Rules
of Givil Procedure not stripping judges hearing matters on
Estates or Comercial Lists of inherent powers to manage
litigation before them-- Judges sitting on Toronto Region
Estates List having i nherent power to case manage proceedi ngs
-- Judge managing litigation other than under Rule 77
possessi ng i nherent power to require that notions be brought in
witing, to require that evidence-in-chief be given by way of
affidavit and to inpose tine [imts on length of trial -- Rules
of GCvil Procedure, RR O 1990, Reg. 194, Rule 77

The applicant in a capacity and guardi anshi p proceedi ng
agreed to have a judge act as the case managenent judge for the
proceedi ng. The judge issued a case nmanagenent endor senent
whi ch cont ai ned extensive directions about the remaining pre-
hearing steps in the matter. The applicant did not appeal
t he endorsenent, but challenged the jurisdiction of a judge
heari ng applications and notions on the Estates List to case
manage litigation on the List, as rule 77.92(2) of the Rules of
Civil Procedure provides that Rule 77 (the case managenent
rul e) does not apply to proceedi ngs on the Toronto Regi on
Commerci al List and Estates List.
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Hel d, the chall enge should be overrul ed.

The court's inherent jurisdiction or power to regul ate,

manage and control the proceedings before it co-exists with the
specific rules of practice in respect of various proceedi ngs.
Rul e 77 does not exhaust the court's power to nmanage litigation
before it; it sinply provides a further tool, in addition to
the court's inherent powers and [ page646] ot her powers
mentioned in the Rules, to nanage a case in an effective way.
Not hing in the | anguage of rule 77.02(2) purports to strip
judges hearing matters on the Estates or Comrercial Lists of
the i nherent power to case manage litigation. That case
managenent power includes the power to require that
interlocutory notions be brought in witing, to stipulate that
the evidence-in-chief of wtnesses at the trial be given by way
of affidavit and to set the length of the trial.

Cases referred to

Marcotte v. Longueuil (Cty), [2009] 3 S.C. R 65, [2009] S C.J.
No. 43, 2009 SCC 43, 62 MP.L.R (4th) 1, 311 D.L.R (4th) 1
EYB 2009- 164625, J.E. 2009-1852, 394 NR 1, consd

O her cases referred to

Abrans v. Abrans, [2008] O J. No. 5205 (S.C. J.); Abrans v.
Abranms, [2010] O J. No. 787, 2010 ONSC 1254, 54 E.T.R (3d)
283; Baxter Student Housing Ltd. v. College Housing Co-
operative Ltd., [1976] 2 S.C.R 475, [1975] S.C.J. No. 84, 57
DL.R (3d) 1, 5 NR 515, [1976] 1 WWR 1, 20 CB.R (N S.)
240; Beach v. Toronto Real Estate Board, unreported, My 31,
2009, Toronto, Doc. No. CV-08-366597 (S.C. J.); Business Depot
Ltd. v. Genesis Media Inc. (2000), 48 OR (3d) 402, [2000]

O J. No. 1593, [2000] O T.C. 298, 47 C.P.C. (4th) 270, 96

A CWS (3d) 936 (S.C. J.); Connelly v. Director of Public
Prosecutions, [1964] A . C 1254, [1964] 2 All E R 401, [1964]
2 WL.R 1145, 48 Cr. App. Rep. 183 (H. L.); Control & Metering
Ltd. v. Karpowicz (1994), 17 OR (3d) 431, [1994] O J. No.
345, 23 C.P.C. (3d) 275, 45 ACWS. (3d) 1218 (Gen. Div.);
Equi prop Managenent Ltd. v. Harris (2000), 51 OR (3d) 496
[2000] O.J. No. 4552, 195 D.L.R (4th) 680, 140 OAC 1, 9

2010 ONSC 2703 (CanLlI)



C.P.C. (5th) 323, 101 ACWS. (3d) 413 (Div. C.); Hallnman
Estate v. Canmeron, [2009] OJ. No. 4001, 52 ET.R (3d) 29,
2009 CanLll 51192, 80 C.P.C. (6th) 139 (S.C. J.); J.B. Trust
(Trustees of) v. J.B. (Litigation guardian of) (2009), 97 OR
(3d) 544, [2009] O J. No. 2693, 50 ET.R (3d) 50, 81 C.P.C
(6th) 107 (S.C. J.); Mther of God Church v. Bakolis, [2005]

O J. No. 1638, [2005] O T.C 295, 138 ACWS. (3d) 848
(S.C.J.); Park v. Lee (2009), 98 OR (3d) 520, [2009] OJ.
No. 3746, 2009 ONCA 651, 254 OA C 52; R v. Felderhof
(2003), 68 O R (3d) 481, [2003] OJ. No. 4819, 235 D.L.R
(4th) 131, 180 OA C 288, 180 C.C.C. (3d) 498, 17 C R (6th)
20, 61 WC. B. (2d) 489 (C.A); R v. Keating, [1973] O J. No.
224, 11 C.C.C. (2d) 133, 21 CR N S. 217 (CA); R v. diver,
[2005] O J. No. 596, 194 O A C 284, 194 C.C.C. (3d) 92, 28
C.R (6th) 298, 127 CR R (2d) 215, 63 WC. B. (2d) 511

(C A); R v. Papadopoul os, [2005] O J. No. 1121, 196 OA C
335, 201 CCC (3d) 363 (CA); R v. Rose (1998), 40 OR
(3d) 576, [1998] 3 S.C R 262, [1998] S.C.J. No. 81, 166
D.L.R (4th) 385, 232 NR 83, 115 OA C 201, 129 C.C.C. (3d)
449, 20 C R (5th) 246, 57 CR R (2d) 219, 40 WC.B. (2d)
192; R v. Snow (2004), 73 OR (3d) 40, [2004] O J. No. 4309,
191 OA C 212, 190 C.C.C. (3d) 317, 66 WC. B. (2d) 357
(CA); R v. Steel, [1995] A J. No. 992, 34 Alta. L.R (3d)
440, 174 AR 254, 29 WC B. (2d) 60 (C A ) [Leave to appeal
to S.C.C. refused [1995] S.C.C. A No. 533]; Western Canadi an
Shopping Centres Inc. v. Dutton, [2001] 2 S.C.R 534, [2000]
S.C.J. No. 63, 2001 SCC 46, 201 D.L.R (4th) 385, 272 N R
135, [2002] 1 WWR 1, J.E 2001-1430, 94 Alta. L.R (3d) 1,
286 AR 201, 8 CP.C (5th) 1, 106 A.CWS. (3d) 397
Statutes referred to

Courts of Justice Act, R S.O 1990, c. C. 43, ss. 11, 146

Code of Cvil Procedure, RS.Q, c. CG25, art. 4.2

Substitute Decisions Act, 1992, S.O 1992, c. 30 [as am]]

Rul es and regul ations referred to

Rules of Civil Procedure, RR O 1990, Reg. 194, rules 1.04(1),
(1.1), 20.05(2), 30.1, 37.15(1), (1.2), 38.10(1), 50.07(1)
(c), 53.01, 77, 77.02(2), 78 [page647]

Authorities referred to

Cvil Justice Reformin Action: The New Rul e Arendnents, CLE
program hel d Cct ober 14, 2009 (Toronto: Law Society of Upper
Canada, 2009)

2010 ONSC 2703 (CanLlI)



Dockray, M S., "The Inherent Jurisdiction to Regulate G vil
Proceedi ngs" (1997), 113 Law Q Rev. 120

Ferguson, D.S., ed., Ontario Courtroom Procedure (Markham
Lexi sNexi s Canada, 2008)

HIll, Casey, "The Duty to Manage a Crimnal Trial" (Paper
presented to the National Justice Institute, April 2009)

Jacob, I.H, "The Inherent Jurisdiction of the Court"” (1970),
23 Curr. Legal Probs. 23

Lesage, C.M, and M chael Code, Report of the Review of Large
and Conpl ex Crimnal Cases Procedures (Toronto: Queen's
Printer for Ontario, 2008)

Gsborne, Coulter A, Guvil Justice ReformProject: Summary of
Fi ndi ngs & Recommendations (Ontario Mnistry of the Attorney
General , 2007)

RULI NG on the power of judges hearing notions and
applications on the Toronto Region Estates List to case nanage
pr oceedi ngs.
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E. Hoffstein and D. Lobl, for P. Abrans.

B. Schnurr, for |Ida Abrans.

DM BROMN J.: --
| . The Issue: The Inherent Power of Judges to Manage Cvil

Litigation

[1] Do judges who hear applications and notions on the
Toronto Region Estates List possess the jurisdiction or power
to manage litigation on the List?

[2] The applicant, Stephen Abrans, says "no."

[3] Although M. Abrans did not appeal ny case nmanagenent
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endor senment of March 1, 2010 (the "March Endorsenent"), [ See
Note 1 bel ow] which contained extensive directions about the
remai ni ng pre-hearing steps in this matter, as well as

di rections about the conduct of the ordered trial of issues, at
a subsequent case-managenent conference on April 8, he
chal l enged ny jurisdiction to make that endorsenent and made it
quite clear that he would not co-operate in noving his
application to a trial of issues in accordance with the
directions contained in that endorsenent.

[4] Stephen Abrans' position is sinple: either I allow himto
litigate this proceedi ng under the Substitute Decisions Act,
1992, [See Note 2 below [page648] in the way that he wants, or
he wi Il appeal ny case managenent directions. As | infornmed his
counsel at the hearing, judges do not negotiate their
jurisdiction or powers with litigants.

[5] So, in this endorsenent, | will explain why judges
possess the jurisdiction and power to manage litigation on the
Toronto Region Estates List, including making specific
directions of the type that | did in the March Endorsenent, and
| will defer issuing further directions in this proceeding
until either M. Abrans appeals ny decision and the appeal is
di sposed of, or the time for bringing an appeal has expired.

1. Procedural Background

[6] | set out the history of this high-conflict capacity and
guar di anshi p proceeding in the March Endorsenent. In terns of
the history of the case managenent of this proceeding, on the
return of a notion before me on Novenber 9, 2009, | agreed, at
the request of the parties, including Stephen Abrans, to act as
t he case managenent judge for this proceeding. | directed the
parties to devel op a schedule for all renmaining exam nations.

[7] | held a case managenent conference on Novenber 25, 2009,
at which tine | set a tinetable for the remai ni ng exam nati ons.
| also directed that inquiries be made about all egations that
St ephen Abrans had breached rule 30.1 [of the Rules of G vil
Procedure, R R O 1990, Reg. 194] by sending certain
i nformati on about his sister to the Coll ege of Physicians and
Surgeons, and that a conference call on that issue be held on
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Decenber 10, 2009. Stephen Abrans did not object to ny
jurisdiction at that tine.

[8] The conference call was held on Decenber 10, 2009.
St ephen Abrans did not object to nmy jurisdiction at that tine.

[ 9] The next case-nanagenent conference was held on February
8, 2010. The parties reported that they had conplied with ny
di rections and conpl eted the remai ni ng exam nations in
accordance with the tinmetable | had inposed. The issues of
out standing notions and the length of trial were also
di scussed. Stephen Abrans did not object to nmy jurisdiction at
that tine.

[ 10] A conference call was then held on February 24, 2010. W
resul ting March Endorsenent summarized that call and directed
counsel to co-operate and prepare a plan to adjudicate the
ordered trial of issues in this application in accordance with
certain paraneters, which included
(1) conpleting the trial of issues within three days on

Septenber 27, 28 and 29, 2010; [page649]

(1i) conducting a hybrid trial, primarily relying on filed
affidavits for a witness' evidence-in-chief, with latitude
to conduct up to 30 m nutes additional exam nation-in-chief
of each party witness and the cross-exam nations of each
party wwtness limted to three hours in | ength;

(ti1) filing conprehensive docunent briefs, factuns and briefs
of authorities in advance of the hearing;

(1v) bringing any remaining refusals notions before ne by way
of notions in witing; and

(v) preparing lists of any portions of pleadings or affidavits
of the opposite parties to which a party objected so that |
coul d consider whether any nerit existed in dealing with
such conplaints prior to the trial, or whether the
presiding judge should sinply be given a list in advance of
those portions of affidavits to which the parties took

excepti on.
[11] In that endorsenent, | indicated that follow ng the
hearing on April 8, 2010, | would finalize a plan dealing with

all remaining pre-trial matters and | would fix the trial date
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whi ch woul d be perenptory to all parties.

[ 12] Stephen Abranms did not appeal the March Endorsenent.

[13] At the conference on April 8, the respondents submtted
a joint trial plan which confornmed to the paraneters | had set.
M. Abrams submtted two plans. The first his counsel described
as conformng to ny endorsenent. It did not. That plan proposed
that M. Abrans' case would occupy 2.5 days of the hearing,
| eaving 0.5 days for the respondents' case. | do not know why
M. Abranms even bothered filing that document given its obvious
unf ai r ness.

[ 14] What M. Abrans really wanted was set out in the second
plan contained in his witten subm ssions -- a ten-day trial
using only viva voce evidence, including a full day to deal
wi th pleadings-related issues, four days for M. Abrans' case,
three days for the respondents' case, a day of reply evidence
for M. Abrans and a day for final subm ssions. Again, M.
Abrans tilted the allocation of tinme in his favour.

[ 15] The parties also filed briefs of refusals in respect of
whi ch they wi shed to bring notions. M. Stephen Abranms seeks to
nove on
(1) about 50 refusals nmade by his sister, Judith Abrans, on her

exam nation, with the lion's share relating to issues
i nvolving Ms. Abrans' enploynent and personal matters, five
concerning [ page650] "draft wills", eight dealing with |da
Abrans' capacity and treatnment, and one relating to their
father, Philip's, capacity; and
(1i) four refusals taken on the exam nation of Philip Abrans.
The respondents seek to nove on the follow ng refusals:

(ti1) five refusals nade on the exam nation of Stephen Abrans;
(1v) 21 refusals taken on the exam nation of Elizabeth Abrans,
many dealing with issues relating to the estate pl anning

undertaken by lIda and Philip Abrans;

(v) one refusal nmade by Rosette Rutman, the wife of Stephen
Abr ans; and

(vi) ten refusals given by Mark Wai nberg, Elizabeth Abrans'
husband, many dealing with issues relating to the estate
pl anni ng undertaken by Ida and Philip Abrans.
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In sum approxi mately 95 refusals nust be determ ned. Using a
very conservative estimte of five mnutes of oral notion tine
per refusal, two full notions days would be required to deal
with that nunber of refusals in the ordinary course.

[16] Finally, Stephen Abrans submtted a |ist of those
portions of the respondents' affidavits and pl eadings that he
wi shed to strike out:

[ QL: GRAPHI C NAME="1020R3d645-1.) pg"/]
St ephen Abrans has al ready exam ned Judith and Philip Abranms on
their affidavits. [page651]
I11. Positions of the Parties
A. Stephen Abrans

[17] In a 26-page witten subm ssion filed at the hearing,
M. Stephen Abrans took the follow ng positions:
(1) the March Endorsenent contained factual inaccuracies and
medi a reports of that endorsenent contained errors;
(11) these reasons for decision dealing with matters rai sed at
the April 8 hearing should be seal ed;
(1i1) judges sitting on the Toronto Region Estates List possess
no Rul es-based or inherent jurisdiction to inpose case
managenent, including case managenent in this particul ar
pr oceedi ng;
(tv) even if a judge sitting on the Toronto Regi on Estates List
coul d i npose case nmanagenent in a proceeding, the judge
| acked jurisdiction
(a) torequire affidavit evidence to be used at a trial of
i ssues, and

(b) to give directions regarding the length of the trial
and tinme limts for w tnesses.

B. lIda Abrans

[ 18] Section 3 counsel for Ida Abranms submtted that his
client does not support her son's request for a sealing order
and endorses the respondents' joint litigation plan prepared in
response to [the] March Endorsenent that would see the tinely
adj udi cation of the issues in this proceeding.

C. Philip Abrans

2010 ONSC 2703 (CanLlI)



[ 19] Counsel for Philip Abrans al so opposed Stephen's request
for a sealing order, observed that the parties actually had
request ed, back on Novenber 9, 2009, that | act as the case
managenent judge in this proceeding and submtted that judges
sitting on the Estates List possess the jurisdiction to inpose

the type of case nmanagenent contained in the March Endorsenent.

D. Judith Abrans

[ 20] Counsel for Judith Abranms submtted that his client took
no formal position on the argunent made by Stephen Abrans, but
(i) wanted this proceeding heard as quickly and as
expeditiously as possible, (ii) supported the respondents’
joint litigation [page652] plan and (iii) saw no justification
for a sealing order in this proceedi ng. Counsel submtted that
his client was pleased with the "firm hand" type of case
managenent inposed to date in this proceeding.
| V. Inaccuracies in Media Coomentary on the March 1, 2010

Endor senment

[ 21] Stephen Abranms submtted that the March Endorsenent
contained factual errors and that | had m sapprehended certain
matters. H's witten subm ssions contai ned seven pages
describing those errors. If Stephen Abrans thought that | had
erred in any findings or conclusions in ny March Endorsenent,
he was free to appeal ny decision. He did not.

[ 22] Stephen Abranms al so expressed concern about nedia
coverage of the March Endorsenent, including what he contended
were inaccuracies in the reports on ny decision. The court has
no control over how the nmedia reports decisions that it
rel eases. |If Stephen Abrans feels aggrieved by any nedi a
coverage, he enjoys renedies at |aw.

V. M. Abrans' Request for a Sealing Oder

[ 23] Stephen Abrans requested an order barring the nedia from
the April 8, 2010 hearing (none were present) and from any
ot her schedul i ng appoi ntnents and case conferences. Since no
medi a have shown the slightest interest in attending any case
conference or notion in this proceeding, | see no need to deal
with this request.
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[ 24] Stephen Abranms al so requested that all future case
conference nenoranda be seal ed, "except to the extent that they
correct alleged factual errors that this Honourable Court may
concl ude were made in March 1, 2010". The other parties opposed
this request. No sealing order was requested when this
application comenced, and the public file for this proceedi ng
currently contains three boxes of filed materials. In J.B. Trust
(Trustees of) v. J.B. (Litigation guardian of), [See Note 3
below] | sumrarized the principles governing requests to seal
court files. No grounds exist in the present case to order that
future decisions of this court should be sealed. | dismss the
request.

[25] Simlarly, there is no basis to grant Stephen Abrans'
alternative request for an order "requiring the use of parties
initials in lieu of their nanes in any nedia reports of this
case". [page653] This proceeding has been litigated under a
full -names style of cause for two years; | see no reason to
change that situation
VI. Jurisdiction of Judges to Manage Proceedi ngs on the Toronto

Regi on Estates List
A. The probl em

[26] M. Abrans' primary argunent chall enges the
jurisdiction, or power, of judges sitting on the Toronto Region
Estates List to inpose case or litigation managenent in a
proceedi ng. He submts that such judges possess neither the
i nherent jurisdiction nor any authority conferred by the Rul es
of Civil Procedure to do so. Hs argunent is a straightforward
one. Both before and after January 1, 2010, the Rul es provided
that Rule 77 case managenent in the Toronto Region did not
apply to nost matters heard on the Toronto Regi on Estates List,
i ncl udi ng applications for guardi anship of property or persons
under the Substitute Decisions Act, 1992. In light of that
situation, M. Abrans argued, no judge hearing a matter on the
Toront o Regi on Estates List possesses the jurisdiction or power
to manage a matter on the List.

[27] To some extent, M. Abrans' argument does not surprise
me. The "gap" in Rule 77 becane apparent as soon as the Rul es
Comm ttee approved the "new' Rules in Decenber 2008. As | wote
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last fall in Hallman Estate v. Caneron [at para. 47]: [See Note
4 bel ow

As to case managenent, Ms. Hallman is correct that a form
of case managenent is available for proceedings on the
Toronto Estates List. | say a "fornl of case managenent
because, strictly speaking, the type of case managenent
described in Rule 77 is not available for the majority of
di sputes heard on the Estates List: Rule 77.01(2)(d) through
to (d.0.3).

[28] That Rule 77 case managenent nmay not be available for a
proceedi ng does not nean that case managenent, nore broadly
understood as litigation managenent, cannot apply. Again, |
addressed this issue in Hallman [at para. 48]:

Yet the lack of availability of Rule 77-style case
managenent has not inpeded the ability of judges sitting on
the Estates List frominplenenting nore informal ways of
managi ng cases that appear on the List, either at the request
of counsel or at the initiative of the judges. This nakes
sense. On-going judicial intervention is necessary in sone
cases to ensure that justice is done. Some parties seek such
intervention, and the courts should be ready to respond to
reasonabl e requests to ensure proper access to justice. So,
too, intractable cases often require judicial managenent to
prevent abuses of the systemof justice and fairness to both
parties. [page654]

[29] M. Abrans' subm ssions, however, call into question
that analysis, so | propose to examne in nore detail the
i nherent and Rul es-based power of judges sitting on the Estates
Li st to engage in the managenent of litigation on the List.
B. The inherent jurisdiction or powers of a superior court
of record
B.1 The source of inherent powers

[30] What is the source of the inherent jurisdiction or powers
of a superior court of record? In a semnal article, [See Note 5
below] Sir I.H Jacob viewed the inherent jurisdiction of a
court as an aspect of its general jurisdiction, consisting of a
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set, or bundle, of powers which "derived, not fromany statute
or rule of law, but fromthe very nature of the court as a
superior court of law, and for this reason such jurisdiction has

been called 'inherent'":

For the essential character of a superior court of |aw
necessarily involves that it should be invested with a power
to maintain its authority and to prevent its process being
obstructed and abused. Such a power is intrinsic in a
superior court; it is its very life-blood, its very essence,
its immanent attribute. Wthout such a power, the court would
have form but would | ack substance. [See Note 6 bel ow]
This | ed Jacob to conclude that the source of these powers was
"the authority of the judiciary to uphold, to protect and to
fulfill the judicial function of adm nistering justice according
tolawin a regular, orderly and effective manner". [See Note 7
bel ow] Jacob offered the follow ng definition of a court's
i nherent jurisdiction:

[ T] he reserve or fund of powers, a residual source of powers,
whi ch the court may draw upon as necessary whenever it is just
or equitable to do so, and in particular to ensure the
observance of the due process of law, to prevent inproper
vexation or oppression, to do justice between the parties and
to secure a fair trial between them [See Note 8 bel ow

[ 31] Although Jacob's definition has been accepted by the
Suprene Court of Canada and the Ontario Court of Appeal, [See
Note 9 bel ow] his [ page655] approach has been criticized by sone
as too netaphysical in nature, and an alternative way of
describing the source of a court's inherent jurisdiction has
been to regard as inherent those powers which are necessary if
the court is to manage the work which has been assigned to it in
an appropriate fashion, [See Note 10 below a sort of
jurisdiction by necessary inplication kind of argunent. As put
by Lord Morris of Borth-y-Gest in Connelly v. Director of Public
Prosecuti ons:

There can be no doubt that a court which is endowed with a
particular jurisdiction has powers which are necessary to
enable it to act effectively without such jurisdiction. |
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woul d regard them as powers which are inherent inits
jurisdiction. A court nust enjoy such powers in order to
enforce its rules of practice and to suppress any abuses of
its process. [See Note 11 bel owj

[ 32] Wi chever view one takes of how to articulate the source
of a court's inherent powers, the comentators unite in
recogni zing that courts, at |east superior courts of record,
enj oy inherent powers to regulate and control their own process
and proceedi ngs other than those which are conferred on them by
| egi sl ation, including delegated | egislation such as rules of
practice. [See Note 12 bel ow] Indeed, |less than tw years ago,
former Chief Justice Lesage, and now Justice Code of this court,
in their Report of the Review of Large and Conplex Crim nal
Cases Procedures wote:

[A]t comon |law "the trial judge" has significant case
managenent powers, both when hearing notions at the pre-trial
stage and when hearing evidence at trial. Al trial courts,
whet her statutory courts or superior courts, have the inplied
power to control their own process and ensure a fair trial. It
is fromthis broad power that the common | aw devel oped an
expansive list of remedial tools designed to ensure the
fairness and effectiveness of trial processes. [See Note 13
bel ow]

[33] Justice Casey Hill, in a recent article, [See Note 14
bel ow] exhaustively reviewed the origins and the scope of a
judge's inherent powers to nmanage a crimnal trial. H s opening
comments apply with equal force to civil proceedings [at paras.
1-3]:

Oiginally cast in terns of inherent authority to control
the processes of the court and prevention of abuse of the
process, it is today recognized that [page656] a trial judge
has a duty to manage the trial process balancing fairness to
the parties as well as efficient and orderly discharge of
court process. Judicial managenent of litigation recognizes
that "there is nore at stake than just the interests of the
accused". Managenent involves control, direction and
admnistration in the conduct of a trial. This power, settled
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within a broad discretion, relates to the entirety of the
trial proceedi ng extendi ng beyond the scope of pre-trial case
managenent rul es designed for "effective and efficient case
managenent ".

While the crimnal trial remains an adversarial process
with a division of roles between the trial judge and counsel,
the court bears responsibility for control of the trial
process, achievenent of a just result, and nai ntenance of
respect for the admnistration of crimnal justice. Avoi dance
of delay, efficient managenent of limted court tinme and
resources, assistance to jurors to reach a verdict,
conpliance with rules of court and judicial directions
designed to pronote trial fairness, mnimzing i nconvenience,
establishing a professional and civil forumfor trying a case
W t hout distraction or personal disputes, and encouragenent
of public respect for the process, all legitimze a trial
judge's authority to effectively manage a crimnal trial.

Wth the court's conpass steadily pointed toward tri al
fairness, a trial judge's obligation to the adm nistration of
justice includes prevention of unnecessary delay or abuse of
the court's process as well as attention to conservation of
cost and resources. This is entirely consistent with
guidelines relating to judicial conduct:

judges are obliged to ensure that proceedings are
conducted in an orderly and efficient manner and that the
court's process i s not abused. An appropriate neasure of
firmess is necessary to achieve this end. A fine bal ance
is to be drawn by judges who are expected both to conduct
the process effectively and avoid creating in the mnd of a
reasonabl e, fair m nded and i nformed person any inpression
of a lack of inpartiality.

The duty to hear all proceedings fairly and with patience is
not inconsistent wwth the duty to dispose pronptly of the
busi ness of the court.
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I n di sposing of matters pronptly, efficiently and fairly, a
j udge must denonstrate due regard for the rights of the
parties to be heard and to have issues resolved w thout
unnecessary cost or delay. A judge should nonitor and
supervi se cases so as to reduce or elimnate dilatory
practices, avoidable delays and unnecessary costs.

[ 34] These i nherent powers are broad. It is difficult to set
the limts upon the powers of the court in the exercise of its
i nherent jurisdiction to control and regulate its process
because those limts cannot inpair the need of the court to
fulfill its judicial functions in the admnistration of justice.
[ See Note 15 bel ow] That said, the exercise of inherent powers
must not underm ne principles of procedural [page657] natural
justice or fairness. As the Court of Appeal recently pointed
out, while a trial court has the inherent jurisdiction to
control its own process, that jurisdiction does not extend to
di sm ssing cases wi thout hearing the avail abl e evidence and
subm ssions. [See Note 16 bel ow

B.2 Acourt's inherent powers to regulate its own
process apply to both the trial and pre-trial
st ages of proceedi ngs

[ 35] I nherent powers to control the court's process are not
confined to judges who preside at trials. Certainly on the civil
side of the court, judges possess such inherent powers at al
stages of a civil proceeding. [See Note 17 bel ow] The scope of a
court's contenporary inherent powers to control its own
proceedi ngs and to prevent abuse of its process necessarily
reflects the trend that has energed in the past few decades
towards greater judicial oversight of civil proceedings. As
noted in Justice Ferguson's Ontario Courtroom Procedure:

There has been a huge change in philosophy in civil trial
procedure since the current rules cane into force in 1985.

Up to that tinme the Rules of Practice, case law and tradition
wer e based on the philosophy of a classic professional
adversary system The underlying assunption was that al
parties would be represented by inforned, skilled counsel
whose professional skills and ethics would produce a fair
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trial subject to rulings by the trial judge when the parties
asked for them OQur current rules reflect a recognition that
such an approach too often produced del ay, unnecessary cost
and unfairness. [See Note 18 bel oy

[36] As a result of that recognition, the role of the judge in
directing a civil proceeding has changed. The Court of Appeal
has observed that the contenporary trial judge should not be
regarded "as little nore than a referee who nust sit passively
whil e counsel call the case in any fashion they please". [ See
Note 19 below] Instead, a trial judge may intervene at an
appropriate tinme, pursuant to the court's inherent power to
control its own process, to "make directions necessary to ensure
that the trial proceeds in an [page658] orderly manner". [ See
Note 20 below] A "trial judge is entitled to nanage the tria
and control the procedure to ensure that the trial is effective,
efficient and fair to both sides". [See Note 21 bel ow]

[37] So, too, judges have becone nore active in the pre-
heari ng phases of civil litigation. As put recently by Deschanps
J. in her mnority decision in Marcotte v. Longueuil (Cty),
"[wWhat is clear fromthese different sources is that the
pur pose of [proportionality] is to reinforce the authority of
the judge as case manager. The judge is asked to abandon the
role of passive arbiter."” [See Note 22 below] Justice Ferguson
has noted that today:

the current philosophy in civil and famly trials

-- and the evolving philosophy in crimnal trials -- is that
the judge is not sinply an i ndependent observer who deci des

procedural issues as they are raised by counsel. The judge is

now expected to nmanage litigation to ensure that it is

efficiently and fairly dealt with. [See Note 23 bel oy

Even in the context of crimnal proceedings, the Court of
Appeal has recogni zed the power of judges to set schedul es for
the hearing of pre-trial notions as part of their
responsibility of ensuring the orderly adm nistration of
justice: "Counsel are expected to conply with the schedul es set
by the court. This is no less true in crimnal matters than in
civil matters." [See Note 24 bel ow]
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[38] The Al berta Court of Appeal articulated the contenporary
duties and powers of judges in the follow ng way:

In our view, it is the unpleasant duty of the courts to see to
it that justice is not unduly delayed. Even when every party
to a proceeding seens to be content to see litigation drag on,
it isinthe public interest to prevent that unhappy result.
The nodern concept of case managenent requires a judge not
merely to see to it that every party has a fair hearing, but
also to see to it that the parties do not abuse that right.

For exanple, parties -- and their counsel -- should prepare
for a step in a proceeding when preparation is required in
order to nove the proceedi ngs al ong, and not just when it
suits their calendars or their other interests. Courts today
nmust decide, and give directions on, matters that unreasonably
del ay proceedi ngs. Unreasonabl e delay can cone fromprolixity,
but also hairsplitting and other techni ques. Increasingly
judges in the future will be required to ration tinme and
effort for notions and objections in terns of the quality of
the application. [See Note 25 bel ow] [page659]

[ 39] The purpose underlying this recognition of the enhanced
role of judges to manage proceedi ngs was succinctly put in the
Lesage- Code Report:

The comon | aw powers are very effective tools of judicial
case managenent because they encourage efficient, focused and
wel | - prepared | awering. [See Note 26 bel ow

[40] This sanme point finds expression, in slightly different
terms, in the Ontario Rules of Cvil Procedure. Judges exercise
their inherent powers to manage litigation both before and
during trial in order to achieve the two fundanental principles
identified for civil litigation in Ontario. One fundanental
principle is an end; the other, a neans to that end. The end,
or objective, of the judicial managenent of the civil process
is to "secure the just, nost expeditious and | east expensive
determ nation of every civil proceeding on its nerits": rule
1.04(1). The neans to that end involves courts ensuring that
their orders and directions "are proportionate to the
i nportance and conplexity of the issues, and to the anount
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involved, in the proceeding": rule 1.04(1.1). These two
fundanental principles informthe contenporary inherent powers
of the Superior Court of Justice to control and nmanage its
civil process to achieve the due admnistration of justice in
each and every case.

[41] In sum in the world of contenporary civil litigation
judges of the Ontario Superior Court of Justice necessarily
possess the inherent power to give directions to the parties,
in appropriate cases, about the conduct and conpletion of both
pre-hearing and hearing steps in the proceeding, so that the
case receives a just, expeditious and | east expensive
determnation on its nerits and that the pre-hearing and
hearing steps unfold in a proportionate nmanner. Such inherent
powers are necessary to enable the court to act effectively
wthinits jurisdiction. [See Note 27 bel ow

B.3 The rel ationship between a court's inherent powers
and rul es of practice

[42] The Superior Court of Justice of Ontario is a superior
court of record possessing "all the jurisdiction, power and
authority historically exercised by courts of comon | aw and
equity in England and Ontario". [See Note 28 below] As such, the
Superior Court of Justice enjoys the inherent, or necessary,
powers to regulate and control its own proceedi ngs and to
prevent the abuse of its process. This inherent [page660] power
is recognized, in part, by s. 146 of the Courts of Justice Act,
whi ch provides that the "jurisdiction conferred on a court
shall, in the absence of express provision for procedures for
its exercise in any Act, regulation or rule, be exercised in any
manner consistent with the due adm nistration of justice".

[43] A court may exercise its inherent jurisdiction or power
even in respect of matters that are regulated by statute or by
rules of court so long as it can do so w thout contravening any
statutory provision. [See Note 29 bel ow] As put by Jacob:

The powers conferred by Rules of Court are, generally
speaki ng, additional to, and not in substitution of, powers
arising out of the inherent jurisdiction of the court. The
two heads of powers are generally cumul ative, and not
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mutual |y exclusive, so that in any given case, the court is
able to proceed under either or both heads of jurisdiction.
| n Equi prop Managenent Ltd. v. Harris, Lang J. (as she then was)
echoed Jacob's point when she observed that the Rules generally
are considered to be in addition to, rather than in substitution
for, inherent jurisdiction. [See Note 30 below] In his article,
Dockray ventured that a court's inherent jurisdiction may
suppl enent, but cannot be used to |ay down procedure which is
contrary to or inconsistent wwth, a valid rule of practice. [See
Not e 31 bel ow]

[ 44] The inherent powers of superior courts to prevent abuse
of their process and ensure fairness in the trial process can
only be renoved by clear and precise statutory |anguage. [ See
Note 32 bel ow] However, the inherent jurisdiction of a superior
court is not such as to enpower a judge of that court "to nake
an order negating the unanbi guous expression of the |egislative
will". [See Note 33 bel ow]

[45] In sum the court's inherent jurisdiction, or power, to
regul ate, manage and control the proceedi ngs before it co-
exists with the specific rules of practice in respect of
vari ous proceedings. A court's power to control its own process
is the sumof both sets of powers. Both sets of powers may
operate together, with a court's inherent powers ceding only in
the face of clear, unanmbi guous [page66l] statutory, or
regul atory, |anguage that the court cannot manage its process
in a specified manner.

VII. The nature and content of litigation or case nanagenent

[46] Before dealing specifically with the issue of the powers
of judges sitting on the Estates List to nmanage proceedings, it
is inmportant to stress that the concept of "case managenent”
for civil cases is a broad one, and the term "case nmanagenent"”
refers to a broad range of powers exercised by judges in the
course of managing a civil proceeding.

[47] A judge may intervene to manage a civil proceeding in a
variety of circunmstances. First, judges frequently issue
directions for the further conduct or trial of a proceeding
when di sposing of a notion or application. For exanple, a judge
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hearing a notion, such as a notion to set aside a default
judgnent, may, as part of the disposition of the notion, give
directions for further steps in the proceeding -- e.g.,
tinmetabling the delivery of pleadings, affidavits of docunents
and the conduct of discoveries. This sort of case managenent
occurs daily.

[ 48] The Rul es specifically encourage judges hearing certain
nmotions, such as summary judgnment notions, to give extensive
case- managenent directions in the event they conclude the
proceedi ng should proceed to trial: see the extensive "check
list" of directions contained in rule 20.05(2). It is
significant that rule 20.05(2) provides that a judge should
consi der when di sposing of a summary judgnment notion directions
regardi ng how the trial should be conducted -- e.g., placing
time limts on the oral exam nation of a witness at trial;
requiring that the evidence of a witness be given in whole or
in part by affidavit; requiring expert wtnesses to neet prior
totrial and to file a joint statement setting out areas of
agreenent and di sagreenent; and delivering concise sumaries of
their opening statenents prior to the commencenent of trial:
rules 20.05(2)(i), (j), (k) and (I).

[49] In the case of an application, a judge possesses the
broad power to "give such directions as are just" where the
judge directs a trial of the application or any issue: rule
38.10(1). Such directions could include how the trial of the
i ssue shoul d be conduct ed.

[ 50] Second, judges conducting civil pre-trial conferences
are now asked to consider issuing case-managenent directions
for the remaining steps in the proceeding and for the conduct
of the trial: rule 50.07(1)(c).

[51] Third, it is a well-established practice in the Toronto
Regi on that counsel on certain types of cases may approach
directly judges known for their expertise in a subject-matter
area for assistance and directions in managi ng a case.

[ page662]

[ 52] Fourth, parties nmay approach certain judges well known
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for their nmediation skills in an effort to effect a settl enent
of the case.

[63] Fifth, periodically a judge will have a case cross his
or her radar screen, usually during a notion, where the judge
concludes that the case falls into the category of those that
have "fallen off the rails" and requires sone litigation
managenent in order to fulfill the fundanental objectives of
the Rules. Judges wi |l take on such cases in order to bring
sone senbl ance of order and proportionality back to the
pr oceedi ng.

[54] Sixth, parties to a proceeding may request formally the
appoi ntnent of a judge to hear all notions in a proceeding,
usual |y one of sonme conplexity where nunmerous notions are
contenplated: rule 37.15(1).

[ 55] Seventh, parties may nmake a formal request for Rule 77
case managenent.

[56] All seven types of judicial intervention are forns of
"case managenent" or "litigation managenent”, in the sense
that a judge intervenes in the proceeding prior to trial in
order to give directions for the preparation of the case for
trial, for the actual conduct of the trial, or to attenpt to
resol ve the proceeding. As can be seen, case or litigation
managenent may arise in a variety of circunstances and w ||
require the application of a range of managenent tools in order
to secure the just, nost expeditious, |east expensive and

proportionate determ nation of the proceeding on its nerits. As

is also evident, Rule 77 case managenent represents only one of
several different ways by which a judge can nanage a
proceeding. Put differently, Rule 77 case managenent does not
exhaust the court's power to manage litigation before it; it
sinply provides a further tool, in addition to the court's
i nherent powers and other powers nentioned in the Rules, to
manage a case in an effective way.
VII1. The Powers of Judges on the Estates List to Manage

Pr oceedi ngs

A. The Toronto Region Estates List
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[ 57] For adm nistrative conveni ence, the non-famly civil

wor k undertaken by the Superior Court of Justice in the Toronto
Regi on has been broken down into different scheduling groups or
teams: the Commrercial List; Long Trials; and Cvil Motions/
Short Trials. The Estates List constitutes part of the Gvil
Motions/ Short Trials team Judges rotate through these areas
periodically, and the cases in each group are nmanaged under the
sanme scheduling unbrella. The Estates List is not a separate
court, but sinply a shorthand designation for the judge who is
assi gned each week to hear notions and applications involving
estate, trust and capacity |law. [ page663]

B. The availability of "case managenent"” on the Toronto

Regi on Estates List

[58] Rule 77 establishes a nechani sm by which parties can
request the appoi ntnment of a case managenent judge or master in
Toronto, Otawa and Essex County. Rule 77.02(2) specifies that
"this Rule does not apply to" a variety of matters,

i ncl udi ng proceedi ngs on the Toronto Regi on Commercial List and
Estates List. Pointing to that section, Stephen Abrans

subm tted that because Rule 77 case managenent does not apply
to matters on the Estates List, judges who hear matters on the
Estates List cannot intervene to nmanage cases. | see no nerit
in M. Abrans' subm ssion for several reasons.

[59] First, | see nothing in the | anguage of rule 77.02(2)
that purports to strip judges hearing matters on the Estates or
Commerci al Lists of the inherent powers to manage litigation
before them Rule 77.02(2) sinply states that Rule 77 case
managenent does not apply to the Comrercial List or Estates
List. As | described above, Rule 77 case managenent constitutes
only one of several different nmeans by which a court can manage
a proceeding. | see no conflict between rule 77.02(2) and the
i nherent powers of judges sitting on the Estates List, or
Commercial List, to manage litigation in those fora.

[ 60] Second, Rule 77 has a | ong, and sonewhat tortured,
history. Its early days were reviewed by MacDonald J. in Control
& Metering Ltd. v. Karpow cz [ See Note 34 bel ow] and Busi ness
Depot Ltd. v. CGenesis Media Inc. [See Note 35 below] Suffice it
to say that an initial effort to bring all civil proceedings in
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Toronto under a highly structured and fornmali zed
case-fl ow managenent system col |l apsed under its own weight. The
| ack of resources needed to support such an initiative resulted
in greater delays in cases, exactly the opposite of the intended
result. In the Toronto Region, Rule 77 was replaced in 2005 by
the "light touch" case-nanagenent pilot project set out in Rule
78, and the "case managenent if necessary, but not necessarily
case managenent"” phil osophy was carried over into the anended
Rule 77 that cane into effect on January 1, 2010.

[61] Historically, cases on the Commercial List and Estates
List were not rolled into the various Rules 77 and 78 case-
fl ow- managenent initiatives in the Toronto Region, | suspect
| argely because both Lists had devel oped their own distinctive
approaches to managi ng their proceedi ngs. That approach has

[ page664] conti nued under the new Rule 77, leaving it to the
Estates List and Commercial List to craft the litigation
managenent practices best suited to the needs of the
proceedi ngs on those |ists.

[62] Third, Rule 77 applies only to proceedings in Toronto,
O tawa and Essex County. The exclusion of the other judicial
regions in Ontario does not nean that judges in those regions
| ack the inherent powers to manage proceedings in their
jurisdictions in accordance with |ocal practices and resources.
In fact, in the Hallman case, | specifically noted the evidence
in the record that a defined process for securing case
managenent exists in Kitchener-Waterl oo. [See Note 36 bel ow |
have no doubt that simlar litigation managenment practices
operate in other judicial regions in Ontario, notw thstanding
t he | anguage of Rule 77.

[63] | conclude that judges sitting on the Toronto Region
Estates List, like all other judges of the Ontario Superior
Court of Justice, possess and enjoy inherent powers to nanage
litigation on their lists or, to use the nore popul ar
expression, to "case manage" their proceedings.
| X. Application of These Principles to the Present Case

A. Stephen Abrans' alternative conplaints

[64] As an alternative argunent, Stephen Abrans submtted
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that even if judges on the Estates List possessed the power to
manage litigation in sone general way, three features of the
directions contained in the March Endorsenent went beyond the
proper litigation managenent powers of a judge: (i) requiring
interlocutory notions to be brought in witing; (ii)
stipulating that the evidence-in-chief of witnesses at the
trial be given by way of affidavit; and (iii) setting the
I ength of the trial.

B. The inevitability of "judicial squeezing"” in case

managenment

[65] It is apparent that M. Abrans has chal | enged ny
jurisdiction to make such directions because they do not accord
with the way he wishes to litigate this proceedi ng. Judici al
managenent of high-conflict cases, such as this one, involves,
at tines, a certain anount of "judicial squeezing"” in order to
advance the case to a hearing in a tinely and proportionate
manner. Not all parties take kindly to such squeezing. But, it
is wrth recalling the conmments made by Master Haberman in her
decision in Mther of God Church v. Bakolis, where one party
sought the recusal of a case managenent naster w th whose
directions it did not agree: [page665]

It is understood that, in a case managed environnent, there
wll be tinmes when the nmaster forns an inpression about how
one party or the other has been conducting itself as a result
of this repeated exposure. If the view is unfavourable, that,
in and of itself, does not give rise to a basis for recusal.
One nust still neet the test that has been articul ated by the
Suprene Court of Canada. Simlarly, if the master's repeated
dealings with the parties and the issues gives rise to a
sense that there is nore nerit to one side than the other
that, too, will not suffice to prevent further handling of
the case. That is precisely what case managenent was i ntended
to do -- create an expeditious and cost effective way to
resolve all aspects of the disputes that cone before the
courts, by allow ng judges/ masters to becone famliar with
the case through repeated exposure. [See Note 37 bel ow

In other words, sone anount of judicial squeezing acconpanies
[itigation managenent. |f some pinching occurs, that does not
signal a lack of jurisdiction or bias, but sinply a necessary
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degree of judicial hamrering to bang a case back into proper
procedural shape. The recent adoption of the principle of
proportionality signals that the sound of the judicial hamer
will only get |ouder.
C. The principle of proportionality
C.1lIts origins as an express principle in rules of
court practice

[ 66] Although the principle of proportionality as a guide to
the exercise of judicial discretion in controlling the process
of the court is not a new concept, it was only earlier this
year that the principle found express statenent in rule
1.04(1.1) as a foundational principle of the Rules of G vil
Procedure: "In applying these rules, the court shall make
orders and give directions that are proportionate to the
i nportance and conplexity of the issues, and to the anount
i nvol ved, in the proceeding.” In Marcotte v. Longueuil (Cty),
Deschanps J., in her mnority reasons, outlined the genesis of
t he novenent to include an express principle of proportionality
in local rules of practice [at paras. 69-71]:

The acceptance of this principle and the increased
significance attached to it originated in Lord Wolf's report
on reformof the civil justice system of England and Wl es:
Access to Justice -- Final Report (1996). One of the
recommendations in that report was that greater
proportionality be ensured between the nature of the case and
t he procedure used.

According to Lord Wolf, one thing that can be done to
achieve justice is to deal with each case in a way that is
proportionate to its inportance, to the anmount of noney
i nvolved, to the conplexity of the issues and to the parties
[ page666] financial positions (Final Report, at p. 275).

The English courts have stated that the nmain objective of the
new rul es of procedure is to control costs, which nmust, where
possi bl e, be proportionate to the anount of nopbney at stake.
To this end, the parties nmust adopt an appropriate strategy.

Proportionality has been advanced as a guiding principle
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not only in Quebec, but also in other Canadi an province and
territories. For exanple, the British Col unbia Suprene Court
anmended its rules of procedure in 2005 to formally
incorporate this principle: Rule 68 -- Expedited Litigation
Project Rule . . . In British Colunbia, the principle of
proportionality plays a significant role in case nanagenent:
Totol Vision Enterprises Inc. v. 689720 B.C. Ltd., 2006 BCSC
639[.] [ See Note 38 bel owj

(Gtations omtted)

[67] The inclusion of an express principle of proportionality
in the Ontario Rules of Cvil Procedure resulted fromthe
recommendati ons nmade by the Honourable Coulter A Gsborne,
QC., in his 2007 report on the Cvil Justice Reform Project.
In that report, he stated that "proportionality, in the context
of civil litigation, sinply reflects that the tinme and expense
devoted to a proceedi ng ought to be proportionate to what is at
stake". [ See Note 39 bel ow

C. 2 The operational scope of the principle of
proportionality

[68] In Marcotte v. Longueuil (City), the majority and
mnority of the Suprenme Court of Canada agreed that the
principle of proportionality found in art. 4.2 of the Quebec
Code of Gvil Procedure, RS. Q, c. CG25 ("CCP") [See Note 40
bel ow] offered a tool for judges to use in managing civil cases.
As put by DesChanps J. in her mnority reasons: "What is clear
fromthese different sources is that the purpose of art. 4.2 CCP
is toreinforce the authority of the judge as case manager. The
judge is asked to abandon the role of passive arbiter." [See
Note 41 bel ow] However, the mpjority and mnority differed about
the operational force of the principle of proportionality. The
majority rejected the suggestion that proportionality was sinply
"a principle of interpretation that confers no real power on the
courts in respect of the conduct of civil proceedings in

[ page667] Quebec". [See Note 42 bel ow] Although technically
obiter, LeBel J. offered an expansive view of the powers to
manage a case which a judge could d raw fromthe principle of
proportionality [at para. 43]:

The principle of proportionality set out in art. 4.2 CC P
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is not entirely new. To be consi dered proper, a proceedi ng
must be consistent with it (see Y.M Morissette, "Gestion
d'instance, proportionnalit et preuve civile: tat provisoire
des questions" (2009), 50 C. de D. 381). Moreover, the

requi renent of proportionality in the conduct of proceedings
reflects the nature of the civil justice system which, while
frequently called on to settle private disputes, discharges
state functions and constitutes a public service. This
principle nmeans that litigation nust be consistent with the
principles of good faith and of bal ance between litigants and
must not result in an abuse of the public service provided by
the institutions of the civil justice system There are of
course special rules for the nost diverse aspects of civil
procedure. The application of these rules will often make it
possi ble to avoid having recourse to the principle of
proportionality. However, care nust be taken not to deny this
principle, fromthe outset, any value as a source of the
courts' power to intervene in case managenent. Fromthis
perspective, the effect of the principle of proportionality is
to cast serious doubts on the appropriateness of bringing

cl ass actions to achieve the purposes being pursued in the
appel l ants' proceedi ngs. [ See Note 43 bel ow

[ 69] DesChanps J., for the mnority, advanced a nore nodest
role for the principle of proportionality. Enphasizing that
proportionality is a principle, not an independent standard,
DesChanps J. argued that proportionality operated as "a rul e of
assessnment that does not alter the conditions set out in the
CCP", so that a judge was to apply the principle in exercising
di scretion when reviewi ng any conditions set out in the Quebec
Code of G vil Procedure. [See Note 44 below] In sum "this case
managenent function does not nean that it would be open to a
judge to prevent a party fromexercising a right. However, the
j udge must uphold the principle of proportionality when
considering the conditions for exercising a right." [See Note 45
bel ow]

[ 70] The debate in the Marcotte case about the operative
function of proportionality in civil litigation took place in
the real mof obiter. However, | have strong concerns that the
narrower view set out in the mnority reasons could see the work
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of the principle of proportionality frustrated before it even
had a chance to start. | think that Justice Colin Canpbell of
this court accurately captured the dynam c and reach of the

i ntroduction of [page668] an express principle of
proportionality into the Rules of Cvil Procedure by descri bing
it as a step which signals a shift in the practice and culture
of civil litigation. [See Note 46 below] Wiile the Rul es of
Civil Procedure are not often conpared to the Little Red Book of
Chai rman Mao popul ari zed during China's Geat Proletarian
Cultural Revolution, | do not think it an exaggeration to
characterize the recognition of proportionality in our own
Little Blue (or Waite) Book as a "cultural revolution” in the
realmof civil litigation. Proportionality signal s that the old
ways of litigating nust give way to new ways which better

achi eve the general principle of securing the "just, nost
expedi ti ous and | east expensive determ nation of every
proceeding on its nerits". These new ways need be foll owed by
the bar which litigates and by the bench, both inits

adj udi cation of contested matters and in its managenent of
l[itigation up to the point of adjudication.

[ 71] Before dealing with each specific objection raised by
M. Abrams, let nme repeat that he did not appeal the Mrch
Endorsenment. More inportantly, as | pointed out in the March
Endor senent, the Decenber 19, 2008 directions order of Strathy
J. [[2008] O J. No. 5205 (S.C.J.)] nmde it obvious that he
expected the trial of this proceeding to be held in 2009. It
was not due to the fault of the parties. Having ignored the
"I'i ght touch"” directions of Strathy J., the parties should
not be surprised that the next judicial intervention would
possess a proportionally greater bite than the first. O, to
put it nore colloquially, if parties turn their backs on a
first set of judicial managenent directions, they can expect
the court to turn up the heat on the second set. Such is one
mani festation of the principle of proportionality in operation.
Agai nst this background, let nme turn to the specific objections
rai sed by Stephen Adans to the directions that | gave in the
Mar ch Endor senent .

D. Motions in witing

[ 72] As at February 24, the parties had indicated that they
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w shed to bring refusals notions, and M. Stephen Abrans

advi sed that he also wanted to bring notions to strike portions
of the pleadings or affidavits of opposite parties and to vary
the order of Strathy J. regarding the scope of the disclosure
of his nother's financial and nedical records. At the April 8
heari ng, Stephen Abrans indicated that he wanted to bring
several [page669] additional notions -- the appointnent of an

i ndependent guardian or attorney of property for |da Abrans
during litigation; an exam nation de bene esse of Philip
Abrans; and a determ nation of whether letters of Drs. Mlintyre
and Nusinowitz qualify as expert reports. Each case nmanagenent
conference seens to spawn a list of new notions which Stephen
Abrans wi shes to bring.

[ 73] In para. 36(c)(v) of the March Endorsenent, | directed
that I would hear the refusals notions by way of witing.
St ephen Abrans submtted that | |acked the jurisdiction to

require the parties to argue their nmotions in witing. As he
put it, on a notion a party has the "absolute right to present
oral argument”. He wants to set aside two days for ora
argunent of the refusals notions.

[ 74] | nmust confess that | am puzzled by M. Abrans'
opposition to the use of the efficient and proportionate device
of hearing a refusals notion by way of witing in a nmanaged
proceeding. | used that nmethod | ast year to hear refusals
nmotions in a managed proceedi ng wi thout any objection fromthe
parties; they recognized that it operates as an effective way
to deal with notions when the parties desire to proceed
expeditiously to a final hearing. [See Note 47 bel ow

[ 75] More to the point, when the parties were before ne on a
noti on on Novenber 9, 2009, | agreed to act as the case
managenent judge for this proceeding. |Indeed, ny notes for that
hearing record that it was counsel for Stephen Abrans who
specifically asked that the proceeding be subject to case
managenent. Over the course of three subsequent case managenent
conferences, | gained an understandi ng of the issues for
adjudication in this proceeding, as well as the outstanding
steps requiring conpletion prior to a hearing. It was in that
context that | fornmed the view that the nost efficient and
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proportionate manner in which to deal with the refusals notions
was by way of notions in witing, and | issued directions
accordingly in ny March Endorsenent.

[ 76] Rule 37.15(1.2), which cane into force on January 1,
2010, mekes it clear that where a judge manages litigation
pursuant to an appoi ntnent under rule 37.15(1) to hear al
notions, the judge "may, in respect of the notions, give such
directions and make such procedural orders as are necessary to
pronote the nost expeditious and | east expensive determ nation
of the proceeding". Such directions can include requiring the
parties to bring notions by way of witing. In ny view, a judge
who is [page670] managing litigation other than under Rule 77
al so possesses the inherent power to require witten notions in
appropriate circunstances. Case managenent, or litigation
managenent, does not formpart of a judge's regular work
schedul e, at least not in the Toronto Region; it is largely
done "before hours" or "after hours", so to speak. Accordingly,
a judge nmanagi ng a proceedi ng reasonably can require parties to
submt nmotions in witing so that the judge can nore readily
accomodat e those notions in h is or her schedule. To insist
that a judge managi ng a proceedi ng nust hear all notions in
open court could result in significant unnecessary delays in
managi ng litigation since a judge sitting on the civil teamin
the Toronto Region only hears notions periodically during a
term Witten notions do not prejudice parties; a witten
factum can function just as effectively and fairly as oral
subm ssions. Refusals notions especially lend thenselves to a
witten hearing. O course, the conplexity of sone notions
m ght nmerit an oral hearing, but the node of hearing for a
particular nmotion falls within the discretion of the judge
managi ng t he proceedi ng, always keeping in mnd the principle
of proportionality.

[ 77] Consequently, | see no merit in Stephen Abrans' argunent
that as the judge whom he requested manage his application
cannot issue directions requiring that certain notions be
brought in witing.

E. Inposing directions regarding the trial: requiring
evi dence-in-chief to be given by way of affidavit and
inposing time limts on the length of trial
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[78] In para. 36(c)(iii) of the March Endorsenent, | gave the
followng directions regarding the trial of the issues ordered
by Strathy J.:

The trial will be a hybrid one, primarily relying on filed
affidavits for a witness' evidence-in-chief, with latitude to
conduct up to 30 m nutes additional exam nation-in-chief of
each party witness. Cross-exam nations of each party w tness
shall not exceed 3 hours in length, a nore than adequate
anmount of tinme given the extensive cross-exam nations already
conduct ed.

[ 79] Stephen Abranms submtted that requiring the use of
affidavit evidence at trial ignored "the general principle that
evi dence should be submtted orally in court”, which "has been
a cornerstone of our legal systemfor nore than 200 years".
Wth respect, that subm ssion ignores how civil trials have
evolved in this province in recent years.

[ 80] For over a decade, nmany trials on the Conmercial List
have used "sworn witness statenents to replace examnation in
chief, in whole or in part, in appropriate circunstances":

[ page671] Conmercial List Practice Direction, para. 50. The
April 2009 Practice Direction Concerning the Estates List of the
Superior Court of Justice in Toronto adopted the practice of the
Commercial List. [See Note 48 below Trials using a hybrid
record of witten evidence-in-chief and viva voce
cross-exam nation routinely occur in civil and famly
proceedi ngs in the Toronto Region.

[81] On January 2, 2010, the Rules of Cvil Procedure finally
caught up with this I ong-standing practice. The Rul es now
specifically provide that a judge who directs a trial on an
unsuccessful summary judgnent notion, and any judge conducting
a civil pre-trial conference, may issue directions for the
conduct of the trial, including that (i) the evidence of a
witness at trial be given in whole or part by affidavit, (ii)
any oral examnation of a wtness at trial be subject to a tine
l[imt and (iii) each party deliver a concise summary of its
opening statenent: rules 20.05(2) (i), (j) and (lI) and 50.07(1)
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(c). By limting the time for oral exam nation of w tnesses
at trial, a court can set the length of the trial.

[82] Rule 53.01 states that the general rule of using viva
voce evidence at a trial applies "unless these rules provide
ot herwi se". The Rules now "provide otherwi se" in order to
reflect the reality that if proportionality is to have any
meani ng as a guiding principle, pre-hearing judges nust be able
to exercise sone control over the I ength and process for the
trial of the proceeding. O course, any pre-trial directions
gi ven regardi ng the conduct of a trial ultimtely are subject
to the discretion of the judge presiding at the trial.

[83] A judge engaged in case -- or litigation -- managenent
al so possesses the inherent powers to give directions regarding
t he node of giving evidence-in-chief and the length of the oral
exam nation of any witness at trial. Such powers are a
necessary incident to the judge's ability to nmanage the case in
a proportionate manner. That rules 20.05(2) and 50.07(1)(c) do
not specifically refer to judges involved in managi ng
litigation is neither here nor there. A judge nanagi hg a case
could easily direct the holding of a formal pre-trial
conference and thereby engage the powers granted by rule
50.07(1)(c). To require such formality is unnecessary; a case
managenent judge can issue such directions, as an incident of
his or her inherent powers, at an appropriate stage of the case
or litigation nmanagenent process.

[ 84] For these reasons, | conclude that | possessed the
jurisdiction to issue the directions contained in para. 36(c)
(ti1) of the March Endorsenment. [page672]

X. Concl usi on

[85] By way of summary, on Novenber 9, 2009, the applicant,
St ephen Abrans, requested that this proceedi ng be subject to
case managenent. Wien he did not |ike the case managenent

directions that | issued on March 1, 2010, he subsequently
argued that | |lacked the jurisdiction to case nanage the
proceedi ng and i ssue those directions. | have expl ai ned above

why | do not accept his argunents.
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[86] At the conclusion of the case nmanagenent hearing on
April 8, 2010, counsel for Stephen Abrans raised, as he put it,
the "A-Wrd". In a not-so-subtle fashion, counsel suggested
that should | not accede to M. Abranms' request to reverse ny
March Endorsenent, his client would appeal ny order. As |
stated at the start of these reasons, courts do not negotiate
their jurisdiction.

[87] Stephen Abrans used the hearing on April 8, which was
designed to finalize a plan for the remaining steps in this
proceeding, to re-argue matters that | had already decided in

my March Endorsenent. | cannot manage this proceedi ng
effectively while one of the parties -- the applicant who
initiated the proceeding -- contests ny jurisdiction to give

directions when he is dissatisfied wth an order | nake.
Accordingly, it makes no sense to nme to issue final directions
for the remaining steps in this proceeding until Stephen Abrans
ei ther appeals this decision or decides that he wll conply
with the paraneters that | set for the trial of issues in ny
Mar ch Endor senent .

[88] As a result, | defer setting a final plan for this
proceeding until the tinme for an appeal has expired. | direct
the parties to appear before ne, in open court, for a further
case managenent conference on Wednesday, June 16, 2010 at 9:00
a.m |If an appeal of ny March Endorsenent or this order remains
outstanding at that time, counsel should so notify ny office no
| ater than June 14, 2010, and the June 16 hearing wll| be
post poned until any appeal has been dealt with. If an appeal is
not taken frommy March Endorsenent or this order, then
expect counsel to appear before ne on June 16 with an agreed
upon "plan to adjudicate the ordered trial of issues" in
accordance with the paraneters | set down in para. 36(c) of the
March Endorsenent. Until such time, of course, no further step
may be taken in this proceeding without ny | eave, or the | eave
of an appellate court.

Order accordingly.

Not es
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