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The contrast between the risks of offshore oil 
drilling and significant offshore renewable energy 
opportunities in the United States is highlighted by 
the coincidental timing of the catastrophic BP 
Deepwater Horizon oil leak in the Gulf of Mexico 
and the announcement of the Department of 
Interior's (DOI) long-awaited approval of the Cape 
Wind 130-turbine project in Nantucket Sound. The 
two projects represent starkly different paths for 
sectors in U.S. energy policy: continued dependence 
on oil and other carbon-intensive fossil fuels or 
increased use of renewable energy sources to 
transition to a low carbon economy. While it is 
tempting to choose an "either/or" route for 
national energy policy, a closer analysis of the 
challenges for each sector is warranted. Proposed 
legislative and regulatory responses suggest a more 
incremental policy response in the short-term. 

Benefits of Offshore Renewable Energy 

According to the U.S. Department of Energy (DOE), 
there are an estimated 900,000 megawatts (MW) of 
untapped wind-based electricity along U.S. coasts 
and the Great Lakes, which is almost equal to the 
country's current total installed capacity. The 
Obama Administration seeks to build a "framework 
for offshore renewable energy development" that 
incorporates wind, wave, and ocean energy into the 
US offshore energy strategy.1 To achieve this goal, 
offshore renewable energy will require a set of 
ambitious policy measures to build a significant 

market share. Yet neither Congress nor the federal 
agencies appear to be moving swiftly to put these 
measures in place. 

The drawn-out battle over the 420 MW offshore 
Cape Wind project took a step forward when DOI 
Secretary Ken Salazar announced federal approval 
of the project after nine years of extensive 
environmental, cultural, and socioeconomic 
reviews.2 Commentators observe that the 
estimated cost of the Cape Wind project will 
ultimately pale in comparison to stopping the Gulf 
oil leak, finding new job opportunities for displaced 
coastal fisherman, and cleaning up devastated 
coastlines. In contrast, Cape Wind will reduce 
annual U.S. greenhouse gas emissions by 
approximately 734,000 tons - the equivalent of 
taking 175,000 cars off the road each year - create 
new jobs, and provide a sustainable source of 
energy.3 In addition, according to the 
Massachusetts Energy Facility Siting Board, Cape 
Wind will help stabilize and lower consumer 
electricity costs in the region.4 A recent report by 
Charles River Associates indicates that Cape Wind 
will reduce the wholesale price of power in New 
England by an annual average of $185 million, 
resulting in an aggregate savings of $4.6 billion over 
25 years.5 The projected maximum electric output 
from the project would enable Massachusetts to 
meet a significant portion of its 15 percent by 2020 
renewables target. Despite federal approval, 
lawsuits opposing the project are likely.6 
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The Cape Wind approval has bolstered the offshore 
wind industry. In late May, General Electric Co. and 
Lake Erie Energy Development Corp. announced 
plans to build the first U.S. offshore, freshwater 
wind farm near Cleveland, Ohio. Lake Erie Energy 
Development Corp. (LEEDCo), a nonprofit economic 
development corporation, will review options for 
building the 20 MW project with a view to project 
completion by 2012. The longer-term goal is 1,000 
MW of offshore wind by 2020 in the region.7 Other 
notable plans include the Delmarva and Bluewater 
projects in the Mid-Atlantic.8 Projects off the coasts 
of Rhode Island, Texas, and New York are also 
gaining momentum.9 

Stop and Start Incentives, Investor Uncertainty 

Despite the momentum, there are significant 
challenges for the renewable energy sector. In 
2010, a number of prominent clean technology 
companies filed for bankruptcy. Two notable 
Chapter 11 proceedings were Hawkeye Renewables 
LLC, and Worthmore Renewable Solutions LLC.10 
Analysts suggest that these bankruptcies were 
largely driven by the uncertain availability of federal 
tax credits and state renewable energy incentives. 
The production tax credit for wind energy, for 
example, provides a savings of 2.1 cents per 
kilowatt hour produced, but it is time limited and 
subject to congressional reauthorization.11 The 
federal approach of short-term tax credit 
extensions makes longer-term investment 
strategies problematic. It also makes rational 
transmission planning difficult. At the state level, 
fiscal deficits and the threats of higher energy costs 
cause politicians and consumers to be cautious 
about renewable energy, which only serves to 
heighten investor anxiety. 

The U.S. can bolster the renewables industry by 
providing long-term stability and funding. 
Mechanisms include establishing a price on carbon, 
setting national portfolio targets, enhancing 
production tax credits, providing loans and loan 
guarantees, facilitating power purchase 
agreements, and providing renewable energy 
credits. It remains to be seen if legislation Congress 
considers this session will assist the industry. 

The recently-introduced American Power Act 
(APA),12 sponsored by Senators John Kerry (D-MA) 
and Joseph Lieberman (I-CT), discusses the 
importance of renewable energy, but it does not 
provide specific support for the industry. Absent 
from the bill is any mention of a national renewable 
portfolio or electricity standard. There is 
speculation that the Senate will incorporate a 15 
percent by 2020 renewable energy standard that is 
present in the American Clean Energy Leadership 
Act (ACELA),13 passed the by the Senate Energy & 
Natural Resources Committee in July 2009. 
Alternatively, a "buffet" approach is the stated 
White House preference. The "buffet" refers to a 
process whereby Senate Majority Leader Harry Reid 
will cobble together a legislative package that has 
enough consensus to gain 60 votes in the Senate. 
Reid will pull these elements together from various 
proposals to form a new bill. The "buffet" could 
open the door for more aggressive renewable 
energy provisions. For example, Senators Olympia 
Snowe (R-ME) and Amy Klobuchar (D-MN) are 
advocating for a national renewable energy 
standard, requiring utilities to obtain 25 percent of 
their electricity from renewable sources by the year 
2025 which is in S. 826,14 "The American Renewable 
Energy Act." However, the road to building the 
necessary levels of political support for any 
renewable targets and complimentary policies and 
measures in the Senate remains uncertain. Short-
term tax credit extenders might be successful 
through bills such as the "American Jobs and Closing 
Tax Loopholes Act,"15 but this will not address the 
long-term stability that is needed for the industry. 

Long Regulatory Timelines 

As the Cape Wind project exemplifies, government 
approval processes for large-scale renewable 
projects require perseverance and patience. 
Offshore wind and other renewable asset classes 
face local opposition challenges and arduous 
regulatory processes that need to be streamlined 
for the U.S. to successfully transition to a low 
carbon economy. For example, the Cape Wind 
project, first proposed in 2001, has undergone nine 
years of studies, public hearings, reviews, lawsuits, 
voter referendums, political posturing, and 
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transfers of federal review and oversight authority 
that has involved a wide range of stakeholders and 
government agencies.16 At the federal level, the 
Army Corps of Engineers, the Environmental 
Protection Agency, the DOE, the U.S. Coast Guard, 
the DOI (the Minerals Management Service as well 
as the Fish & Wildlife Service), the Department of 
Commerce, and the Federal Aviation Administration 
have all been involved in the review and decision-
making processes at some level.17 Unless a more 
certain and efficient process can emerge, the nine-
year timeline of Cape Wind will likely be repeated, 
making large-scale renewable projects difficult to 
achieve. 

On June 11, 2010, Secretary Salazar and the 
governors of 10 East Coast states signed a 
Memorandum of Understanding establishing an 
Atlantic Offshore Wind Energy Consortium to 
promote the efficient development of wind 
resources on the Outer Continental Shelf, as well as 
a new regional renewable energy office to 
coordinate and expedite these projects.18 This effort 
holds some promise for advancing offshore wind 
energy, but the details remain to be seen. 

Congressional Legislation and Offshore Oil 

The regulatory road ahead for the U.S. offshore oil 
and gas industry is less black and white than it may 
seem. While there are calls to scale-down the 
industry in the wake of the Deepwater Horizon spill, 
there is questionable political appetite in Congress 
for such an approach. 

The APA, for example, illustrates the political 
dynamics that are in play. The APA includes 
offshore oil provisions that promise to be 
controversial, but are a key component to reach the 
necessary 60 votes to pass the bill. The bill seeks to 
enhance offshore drilling and return 37 percent of 
the revenues to the states. An additional 12.5 
percent of the revenues will go to state and federal 
land and water conservation fund programs.19 The 
APA allows states to prohibit oil and gas leasing 
within 75 miles of the coastline of a state. In 
addition, if a required assessment of proposed 
offshore drilling activities indicates that an oil spill 

would significantly impact a state, that state may 
enact a law prohibiting oil and gas leasing in the 
area proposed for drilling. Thus, for example, if an 
oil spill from proposed drilling activities offshore of 
South Carolina would impact Florida, Florida could 
veto the federal lease. The political ramifications of 
the Deepwater Horizon oil leak will largely influence 
the debate over this legislation. 

Federal Response to the Deepwater Horizon Leak 

President Obama ordered the DOI to complete 
within 30 days an initial report on the cause of the 
explosion and subsequent spill.20 The 
Administration has also announced that no new 
offshore drilling leases will be issued until it is 
determined whether additional safeguards are 
needed. The Senate Democratic Caucus is calling for 
BP to establish a $20 billion fund21 to pay for 
cleanup costs and to compensate individuals and 
businesses affected by the oil leak. 

On May 19, 2010, DOI Secretary Ken Salazar signed 
a Secretarial Order that divides the Minerals 
Management Service into three functions.22 The 
Bureau of Safety and Environmental Enforcement 
will inspect oil rigs and enforce safety regulations. 
The Bureau of Ocean Energy Management will 
oversee leasing and development. The Office of 
Natural Resources Revenue will collect royalties. 
The Order has been favorably received. 

The Oil Pollution Act (OPA)23 was enacted in 1990 
after the Exxon-Valdez oil spill to prevent and to 
respond to oil spills. Under the OPA: 

 Companies are liable for the entire cost 
of cleaning up the spill; 

 Oil spill liability is capped at $75 million 
for claims from individuals, companies 
and governments; and 

 An Oil Spill Liability Trust Fund can 
cover claims exceeding the liability cap. 

Under the tax code, the Trust Fund is funded by an 
eight cents-per-barrel tax on oil. Trust Fund 
payments are limited to $1 billion dollars per oil 
spill incident (i.e. the Gulf Spill — where damages 



© 2010 Bloomberg Finance L.P. All rights reserved. Originally published by Bloomberg Finance L.P. in the Vol. 3, No. 7 edition of the Bloomberg Law 
Reports—Sustainable Energy. Reprinted with permission. Bloomberg Law Reports® is a registered trademark and service mark of Bloomberg Finance 
L.P.  

are projected to surpass $14 billion).24 Natural 
resource damage claims paid from the Trust Fund 
are limited to $500 million per incident.25 

The Administration released a list of policy 
principles26 for a legislative response to the oil spill. 
They include raising the statutory expenditure limit 
for the Oil Spill Liability Trust Fund from $1 billion to 
$1.5 billion and the cap on natural resources 
damage assessments and claims from $500 million 
to $750 million. To fund the increase, the 
Administration would raise the tax oil companies 
pay to fund the Oil Spill Liability Trust Fund from 
eight cents per barrel to nine cents per barrel 
beginning in 2010. Additionally, the Administration 
wants to work with Congress "to develop levels for 
the various caps that provide for substantial, and 
proportional, increases." The Administration did not 
propose raising the economic damages cap above 
$75 million. 

Congressional Response 

House and Senate committees continue to hold 
hearings with officials from BP, Transocean, 
Halliburton, and the Obama Administration. More 
hearings are expected in the coming weeks. In early 
June, Senate Majority Leader Reid sent a letter to 
Chairmen Max Baucus, Jeff Bingaman, Barbara 
Boxer, Chris Dodd, Patrick Leahy, Joe Lieberman, 
Blanche Lincoln and Jay Rockefeller requesting 
legislation to ensure that BP and other oil 
companies are accountable for the cost of their 
"negligence," and "to address both the existing 
situation and to reduce the risks of such a 
catastrophe happening again."27 Senator Reid 
requested that recommendations be submitted 
before the Fourth of July. 

Meanwhile, the House and Senate tax committees 
introduced legislation that would extend numerous 
individual tax breaks that expired at the end of 
2009.28 With regard to the oil and gas industry, the 
legislation would amend the tax code to treat 
"carried interest income" as ordinary income, 
subject to a maximum tax rate of 35 percent. 
Carried interest income is now taxed at the capital 
gains tax rate of 15 percent. The oil and gas industry 

opposes this measure because smaller companies 
use carried interest income as a method for raising 
funds to develop new resource areas. The 
legislation would also increase the liability cap in 
the Oil Spill Liability Trust Fund from $1 billion to $5 
billion. To pay for this increase, the legislation raises 
the 8-cent-per-barrel tax that oil companies pay 
into the fund to 32-cents-per-barrel. 

Other legislative proposals include: 

 H.R. 5267,29 introduced by Rep. Anh 
Cao (R-LA.), would amend the Gulf of 
Mexico Energy Security Act of 2006 to 
accelerate the increase in the amount 
of Gulf of Mexico oil and gas lease 
revenues that is shared with states. The 
bill was sent to the House Natural 
Resources Committee. 

 S. 3343,30 introduced by Sen. Frank 
Lautenberg (D-NJ), would direct DOI to 
establish an annual fee on federal 
offshore lease areas for oil and gas 
production and to use the fees 
collected to reduce US dependence on 
oil. The bill has been sent to the Energy 
and Natural Resources Committee. 

 S. 3344,31 introduced by Sen. Sheldon 
Whitehouse (D-RI), would establish an 
independent, nonpartisan commission 
to investigate the causes and impact of, 
and evaluate and improve the response 
to, the April 20 explosion, fire and loss 
of life on the Deepwater Horizon. The 
bill is before the Senate Energy and 
Natural Resources Committee. 

 S. 3345,32 introduced by Sen. 
Whitehouse (D-RI), would remove the 
cap on punitive damages established by 
the Supreme Court in Exxon Shipping 
Co. v. Baker. The bill is before the 
Senate Commerce Committee. 

Conclusion 

The two historic events in US energy history, one 
promising and one catastrophic, demonstrate the 
policy challenges that lie ahead in achieving energy 
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security and mitigating climate change. It easy to 
get caught up in the rhetoric comparing the two 
events and it is understandable that many analyses 
focus on choosing one path or the other. Despite 
the Cape Wind success and the BP oil disaster, it 
remains a steep political challenge to move beyond 
the incremental approach for scaling-up clean 
energy while strengthening the regulatory and 
liability rules for the oil industry. It is quite possible 
that both issues will be woven into the same 
legislative bill in the coming weeks if the White 
House "buffet" approach gains traction. One thing is 
certain: the rhetoric of comparing and contrasting 
these two projects and sectors will increase in 
Congress. 
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