
The Continuity Law
The aim of the Continuity Law is to support the

continuity of a business as far as economically possible

by presenting more options for recovery. There are

flexible solutions either under the supervision of the

judge of the Commercial Court or out of court. The

transfer of all or some of the assets should be much

easier to accomplish under the Continuity Law. The

Continuity Law should, in principle, provide more

opportunities for investors to invest in viable businesses

without having to carry the burden of the historical

debts of a company. Further in this article a distinction

will be made between out-of-court and court

restructurings. 

Out-of-court restructurings 
A debtor may opt for an amicable settlement out of

court, whereby he freely concludes agreements with

one or more creditors in order to restore the financial

situation of the company. This agreement cannot be

challenged, even in the event of a subsequent

bankruptcy proceeding, if it is explicitly mentioned in the

settlement agreement that the agreement is reached to

enable the debtor to improve its financial situation and

reorganise its business. The agreement is filed at the

clerk’s office at the Commercial Court of the registered

seat of the debtor. This agreement remains confidential

and is only accessible to third parties with the explicit

approval of the debtor. Because of the confidentiality

here, we have very little information on the frequency

with which this has been used. 

Court proceedings: two main conditions
Article 23 of the Continuity Law stipulates that if the

continuity of a company is at risk, without necessarily

having ceased paying its debts, a debtor may request a

judicial reorganisation, whereby the debtor’s business is

reorganised under the supervision of a judge. The

debtor does not have to prove that “the continuity of

the company is at risk” and a declaration may be

sufficient
1
. Furthermore, a judge may not reject the

judicial reorganisation request based on any allegedly

wrongful acts: the absence of bad faith is not a

condition stipulated in the Continuity Law and may

therefore not be decisive when granting the

permission
2
. However if the only reason for requesting

the judicial reorganisation is to become protected

against creditors, the judicial reorganisation should not

be granted because it would not be in accordance with

Article 16 and 23 of the Continuity Law, which state

that the judicial reorganisation is mentioned to

(partially) maintain the continuity of the company
3
. 

Article 17(2) of the Continuity Law lists the

documents which must be deposited with the request

at the competent commercial court. A distinction has

been made between documents which must be

provided immediately together with the request, and

documents which may be provided within 14 days

after the filing of the request. However, no sanction

has been explicitly inserted in the Continuity Law in

the case of non-deposit of required documents.

Various courts have therefore ruled that the request

to file for a judicial reorganisation where there is a

deficiency of documentation has to be dismissed
4
,

while other courts have been of the opinion that they

only had a marginal control
5
. As a result, according to

the vast majority of requests examined by judges, and

in accordance with Article 23 of the Continuity Law, it

was confirmed that a judicial reorganisation must be

granted once the continuity of a company is

threatened and a request has been filed. Nevertheless,

Article 41(2) of the Continuity Law states that, if the

required documents have not been deposited within

14 days after the filing of the judicial reorganisation

request, the court may, of its own initiative, decide to

terminate the judicial reorganisation procedure after

having heard the debtor and the delegated judge
6
. 

As a result, a deposited request which has not been

(sufficiently) accompanied by the required documents

may be considered to be admissible, but unfounded in
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reorganisation procedure and whereby the position of

that creditor is compared with the position of the

other creditors (in case of subsequent bankruptcy of

the debtor). It is clear that the lifting of a seizure on

immovable goods would bring serious negative

consequences for the creditor concerned, but this

would certainly not always be the case when lifting

the seizure of movable goods, such as stock which are

essential for the continuity of the company
12
. 

From the moment a request for a judicial

reorganisation is filed pursuant to Article 22 of the

Continuity Law, a debtor in Belgium cannot be

declared bankrupt and none of his goods can be sold

without a court ruling. 

Throughout the judicial reorganisation, the debtor

retains the power to take decisions. Upon his request

or with his approval, a corporate mediator can be

appointed to advise him with regard to the decisions

necessary to stabilise the company and help it recover.

This was, for example, the case in a judgement of the

Commercial Court of Turnhout whereby the

bankruptcy conditions were fulfilled and there was

little public interest in saving the debtor. However, the

court was still willing to grant the appointment of a

corporate mediator who could quickly provide an

objective view on the survival chances of the debtor

under a judicial reorganisation
13
.

Another novelty provided under Article 35(2) of

the Continuity Law introduces the possibility for

debtors to terminate existing contractual agreements

(excluding employment agreements) prematurely,

regardless of whether or not those agreements

contain a provision in this regard, if this is necessary

for the reorganisation proposal or to facilitate a

transfer under judicial supervision. Therefore, a debtor

could terminate its financing agreements because they

are detrimental to the survival of the business. 

The three types of judicial reorganisation
i. The judicial reorganisation through amicable settlement

allows the debtor to come to an individual

agreement with his creditors. If an agreement is

reached, it is acknowledged by the court by means

of a judgement. A consequence of the amicable

settlement is that creditors that were not parties to

such a settlement will not be bound by it, and once

the judicial reorganisation has been terminated, they

can use their execution rights again. If a company

opts for a collective agreement, every creditor

would be bound by it and the execution by an

individual creditor could not threaten the continuity

of the company
14
. As a result, the debtor requesting

a judicial reorganisation should remember this

difference when considering whether to propose a

collective agreement that binds all creditors, or only

an amicable settlement with creditors with whom

29

a case where there are no documents which can

prove that the continuity of the company is

threatened
7
. 

The Continuity Law makes a distinction between

three types of judicial reorganisation i.e., the judicial

reorganisation through (i) amicable settlement; (ii) a

collective agreement; and (iii) a transfer under judicial

supervision. The proceeding is very flexible and one

can change from one type of judicial reorganisation to

another, or combine the different elements.

Main characteristics of the judicial
reorganisation
The three types of judicial reorganisation mentioned,

result in a standard suspension period of no longer than

six months. However, in exceptional circumstances that

relate to the size of the company, the complexity of the

case and the continuation of employment, the term

may be extended by another six months. However, it

must be noted that no extension can be granted to a

negligent debtor
8
. Third parties often request the court

for suspension periods of less than six months, the

period during which they do not have the right to ask

for payment by the debtor. However, even if the

intervening third party is a well known financial

institution, we note that the court has often granted a

maximum payment suspension for six months in favour

of the debtor
9
, which may be considered to be a

support for the Continuity Law.

Nevertheless, the creditor who has a pledge on

any of the debtor’s goods may still execute his pledge

if the company does not fulfil his obligations regarding

this pledge and in so far as this execution by the

creditor may not be considered an abuse of the law
10
. 

In addition, there can be no seizure of goods of the

debtor who has been granted a judicial reorganisation.

Seizures prior to the granting of the judicial

reorganisation remain valid, but the court may,

depending on the circumstances, lift the seizure after

having heard the report of the delegated judge, the

creditor and the company itself as long as the lifting of

the seizure does not cause any disadvantage for the

creditor. Based on current case law, priority is often

given to the creditors who already have an existing

seizure in place before the granting of the judicial

reorganisation. The reason often given by the courts is

that the debtor is not able to prove that the lifting of

the seizure does cause a disadvantage for the

creditors
11
. One could agree with the general view

expressed by the courts, but it certainly decreases the

chances of a successful judicial reorganisation of the

company. Therefore, some legal practitioners have

suggested a more pragmatic approach whereby the

interest of the creditor with a security must be

balanced with the general interest of the
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the debtor has reached an agreement.

ii. In a judicial reorganisation through a collective

agreement, the debtor has to draw up a

reorganisation proposal. This type of judicial

reorganisation also existed under the Law on the

Judicial Composition. Various measures under the

reorganisation proposal are admitted, including

rescheduling of debts, debt-to-equity swaps, 

write-offs of portions of debts and interest etc.,

insofar as these measures do not infringe the rules

of public policy. The reorganisation proposal is

accepted if the majority of the creditors

representing at least half of the value of the debt

contained in the proposal, votes in favour at the

creditors’ meeting. There are no classes of creditor

meetings or any special bondholders’ regime.

A good example of a successful judicial

reorganisation can be found in the judgement of

the Commercial Court of Liège on May 12, 2009

whereby a relatively large and complex company

requested a judicial reorganisation through a

collective agreement. In this case, the board of

directors came to the conclusion at the end of

February 2009 that the company had a negative

equity and no other financing means. Approximately

two months later, a request for judicial

reorganisation was filed, including a reorganisation

plan. The competent Commercial Court finally

homologated this reorganisation plan, which

enabled the company to survive its dire financial

situation. 

Although not all details of this judgement have

been published, a key factor of this successful

reorganisation plan was the nomination of a judicial

trustee who could objectively reorganise the

company in all serenity with the parties concerned. 

A current problem regarding the judicial

reorganisation through a collective agreement is

that the public authorities that also have a claim 

vis-à-vis the debtor, often do not want to

cooperate with this reorganisation plan, as was the

case under the old system. This often happened for

example with the social security authorities.

According to the law dated June 27, 1969, a

company that has a delay in paying its social

contributions finds its name published on the

website of the Belgian social security department

and the debtors of the company are obliged to

directly pay 35% of the company’s invoices to the

social security authorities. This may seem

contradictory to one of the main principles of the

Continuity Law which grants the company an initial

suspension period of maximum six months.

However, Article 33, second paragraph of the

Continuity Law stipulates that the joint debtors are

not granted any suspension period
15
. As a result,

those companies that have received a judicial

reorganisation but which also have delays in paying

their social contributions often still find themselves

in a very difficult situation to reorganise their

business because 35% of their revenue has to be

wired directly to the social security authorities. This

severe state of mind of the social security

authorities has raised some very critical reactions
16
. 

iii. In a judicial reorganisation through the transfer under

judicial supervision, the Commercial Court orders, or

at least supervises, the voluntary transfer of (a part

of) the debtor’s business. The mandatory transfer

takes place, under certain conditions, upon the

request of the Public Prosecutor, a creditor or an

interested third party, who wishes to make an offer

against normal market prices. This type of judicial

reorganisation is one of the most important

innovations of the Continuity Law. It also expressly

takes the rights of the employees into account.

Cherry-picking of employees is admitted to the

extent that it is required for technical, economic and

organisational reasons and is not discriminatory 

vis-à-vis the protected employees. As a result, if there

is a public interest involved in the continuity of a

company, namely the employment that it offers, a

transfer under judicial supervision can be granted.

The filing of a judicial reorganisation by a transfer

under judicial supervision cannot be approved 

when the only reason for this transfer is the

shareholders’ interest
17
. 

Conclusion 
The first court rulings rendered under the Continuity

law give the impression that if the formal requirements

have been met, judges are willing to grant a judicial

reorganisation. The Commercial Court of Liège dated

April 28 and 29, 2010 granted a six-month suspension

in order to establish whether any positive perspectives

would resolve the debtor’s problems.  In another case

the court, after verification of the formal requirements,

ruled that the company had a two-week period to

provide the court with a reorganisation plan. Despite

the initial judicial reorganisation that was granted, the

company was unfortunately unable to provide the

court with a feasible reorganisation plan and was

therefore declared bankrupt
18
. The Commercial Court

of Namur
19
granted a judicial reorganisation although

the initial indications were not positive.

The Commercial Court of Antwerp granted a

judicial reorganisation on April 28, 2009, although the

judge was of the opinion that the company should file

for bankruptcy due to several bad investments.

However, Article 23 stipulates that even if a company

is in a position to file for bankruptcy (but has not yet

p28-32 GIRR - Mckenna  15/04/2011  14:16  Page 30



For further information 
please contact:

Nora Wouters
McKenna Long & Aldridge LLP

Avenue de Tervueren 2

B-1040 Brussels

Belgium

Email: nwouters@mckennalong.com

Tel: +32 2 278 12 11

mckennalong.com

ALBANY l  ATLANTA l  BRUSSELS l  DENVER l  LOS ANGELES l  NEW YORK l  PHILADELPHIA l  SAN DIEGO l  SAN FRANCISCO l  WASHINGTON, DC

McKenna Long & Aldridge LLP (MLA) is an 
international law firm with 475 attorneys and 
public policy advisors. The firm provides business 
solutions in the areas of corporate, finance, litigation, 
environmental, energy, climate change, government 
contracts, health care, intellectual property and 
technology, international law, public policy and 
regulatory affairs, and real estate.

The MLA Brussels office opened in 1990 and features 
a diverse group of lawyers from multiple countries, all 
of whom are leaders in important legal practice areas 
and provide counsel to clients on a wide-range of EU 
regulatory and business law matters.

Global Experience

Nora Wouters 

Ms. Wouters has a wealth of experience in assisting international banks, companies and 
private equity clients in complex financing activities and corporate restructurings throughout 
Europe, securitization structures, collateral arrangements and public or private issues of 
financial instruments.  She is appointed liquidator in Belgian companies and frequently acts 
as advisor to foreign restructuring and recovery specialists.

Ms. Wouters advises national governments, clearing houses, banks, investment funds, 
brokerage houses, and investment companies on all aspects of financial services regulation.  

Ms. Wouters is a speaker at various conferences on corporate restructurings and has also 
written related articles. Furthermore, per the request of the DG for internal policies of the 
European Parliament, Ms. Wouters co-authored the note titled “Harmonization of Insolvency 
Law at EU Level.”

mckennalong.com

 

           

 

 

Global Experience

 

           

 

 

Global Experience

 

           

 

 

Global Experience

 

           

 

 

 

           

 

 

national law firinter
McKenna Long & Aldridge LLP (MLA) is an 

Global Experience

 

           

 

 

neys and m with 475 attornational law fir
McKenna Long & Aldridge LLP (MLA) is an 

Global Experience

 

           

 

 

neys and 
McKenna Long & Aldridge LLP (MLA) is an 

Global Experience

 

           

 

 

mationorther infor furF

seroutWa Nor

act:please cont
 

           

 

 

The MLA Brussels of

fairs, and ry afegulatorr
, intertechnology

contracts, health car
onmental, energyenvir

solutions in the ar
public policy advisors. The fir

 

           

 

 

fice opened in 1990 and featurThe MLA Brussels of

eal estate.fairs, and r
, public policy and national law, inter

opere, intellectual prcontracts, health car
, climate change, goveronmental, energy

eas of corporate, finance, litigation, solutions in the ar
ovides business m prpublic policy advisors. The fir

 

           

 

 

es fice opened in 1990 and featur

, public policy and 
ty and oper

nment , climate change, gover
eas of corporate, finance, litigation, 

ovides business 

 

           

 

 

outers

12 1 +32 2 278 1el:TTel:

ennalongks@mceroutw nEmail:

Belgium

ussels040 BrB-1

en 2vuererTTerue de envAAv

idge LLPAldrenna Long & McK

Nora W

 

           

 

 

.comennalong

idge LLP

y and business law matters.egulatorr
ovide counsel to clients on a wide-range of EU and pr

e leaders in imporof whom ar
oup of lawyers fra diverse gr

The MLA Brussels of

 

           

 

 

y and business law matters.
ovide counsel to clients on a wide-range of EU 

tant legal practice are leaders in impor
om multiple countries, all oup of lawyers fr

fice opened in 1990 and featurThe MLA Brussels of

 

           

 

 

ovide counsel to clients on a wide-range of EU 
eas tant legal practice ar

om multiple countries, all 
es fice opened in 1990 and featur

 

           

 

 

outersNora W

okerage houses, and investment companies on all aspects of financial services rbr
outers advises national goverMs. W

eign ras advisor to for
financial instruments.  She is appointed liquidator in Belgian companies and fr

ope, securitization structurEur
private equity clients in complex financing activities and corporate r

outers has a wealth of experience in assisting interMs. W

 

           

 

 okerage houses, and investment companies on all aspects of financial services r
nments, clearing houses, banks, investment funds, outers advises national gover

y specialists.ecoverestructuring and reign r
financial instruments.  She is appointed liquidator in Belgian companies and fr

es, collateral arrangements and public or private issues of ope, securitization structur
private equity clients in complex financing activities and corporate r

outers has a wealth of experience in assisting inter

 

           

 

 okerage houses, and investment companies on all aspects of financial services r
nments, clearing houses, banks, investment funds, 

y specialists.
financial instruments.  She is appointed liquidator in Belgian companies and fr

es, collateral arrangements and public or private issues of 
estructurings thrprivate equity clients in complex financing activities and corporate r

national banks, companies and outers has a wealth of experience in assisting inter

 

           

 

 egulation. okerage houses, and investment companies on all aspects of financial services r
nments, clearing houses, banks, investment funds, 

equently acts financial instruments.  She is appointed liquidator in Belgian companies and fr
es, collateral arrangements and public or private issues of 

oughout estructurings thr
national banks, companies and 

 

           

 

 

.”

ALBAN  Y NY AALB l ATLANTAANTATLA l BR  U  S  S  E  L  S RUSSELS B

Law at EU Level
opean Parliament, Ms. WEur

ticles. Furelated arwritten r
outers is a speaker at various conferMs. W

 

           

 

 

ed the note titled “

ll D  E  N  V  E  R DENVER ll LO   S ANGELES  ANGELES  N   G   E   L   E   S OS ANGELES L ll NE  W YO  R  K ORK YEW N

outers co-authoropean Parliament, Ms. W
equest of the DG for intere, per the rmortherticles. Fur

ences on corporate routers is a speaker at various confer

 

           

 

 

moniza    

K K ll PHILADELPHIAAHIPELADPHIL l SAN DIEGO  DIEGO  I   E   G   O N DIEGO SA ll SAN FRN FRSA

Harrmonization of Insolvency ed the note titled “
nal policies of the equest of the DG for inter

estructurings and has also ences on corporate r

 

           

 

 

monization of Insolvency 

 FR RAN  C  I  S  C  O NCISCO A FR ll WAS  H  I  N  G  T  O  N  ,  DCCSHINGTON, DAW

nal policies of the 
estructurings and has also 

p28-32 GIRR - Mckenna  15/04/2011  14:16  Page 31

mailto:nwouters@mckennalong.com
http://www.mckennalong.com
http://www.mckennalong.com


32

been declared bankrupt
20
) a judicial reorganisation may

be granted. In this case, the judge ruled that granting

the judicial reorganisation (and adding a director ad

hoc) could give the company’s creditors the possibility

to retrieve some of their claims
21
. Another judgement

did not share this optimistic view regarding the

positions of the company’s creditors and therefore did

not grant the judicial reorganisation
22
.

We can therefore conclude that although the

outcome of the judicial reorganisation may still be

uncertain and depends on the discretionary power of

the judges, the fact that a court at least gives the

opportunity for the company to propose a judicial

composition gives hope for the future. This was

recently demonstrated in a publicised bankruptcy filing

of Brink’s Ziegler, a cash-in-transit company whereby

the company was given a chance to obtain a judicial

reorganisation but where finally the company had to

file for bankruptcy due to the lack of new investors.

However it must be noted that a court will not

automatically grant a judicial reorganisation if all

circumstances lead towards a bankruptcy, and the

continuity of the company will only bring along more

uncertainty for the company’s creditors
23
. Filing for a

judicial reorganisation without having any possibility to

(partially) maintain the continuity of the company

would therefore not be in accordance with the main

goal of the Continuity Law and can only be

considered to be an abuse of law
24
.
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