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HE NATIONAL TRANSITIONAL Council (NTC) currently
carries out the function of Libya’s caretaker government.
The NTC was established by constitutional declaration
(the Declaration) in August 2011 and will remain the

interim authority in Libya until the election of a 200-member
National General Council.

Once the National General Council is elected, a new
constitution will be drafted and put to referendum towards the
end of 2012. The new constitution will build upon the spirit of the
Declaration. A key objective of the Declaration is to diversify the
economy, which has for a long time been almost entirely
dependent on oil revenue. Another objective is promoting the
private sector, including the introduction of transparent
processes for privatisation.Time will tell how well these
objectives are met.

Any major legislative and regulatory reforms will not occur
immediately. The new central Government has many priorities in
what is a complex web of semi-autonomous regions seeking
federalism, factions and diverse tribal and ethnic groups. The
reality will involve the establishment from scratch of a parliament,
the government and its ministries, not to mention the associated
committees and bodies that are a necessary part of the machinery
of government.Evidence from other regions suggests that it will be
a slow process with mistakes along the way.

A new government will bring with it a fresh roadmap for reform.
There is much to do before there is any structure around how the
Government intends to allocate the vast construction and
infrastructure budgets at its disposal, and how it will tender and
ultimately engage foreign contractors. For this reason we are
cautious about short terms prospects, it is unlikely that there will
be any major project for at least the next year or two. Construction
and Infrastructure Projects

Before the Arab Spring and the upheaval there, Libya had
advertised to the world that it would be spending US$500bn on
projects by 2020, including US$15bn on infrastructure projects by
2013. There is no reason to believe the scope of intended
investment will be diminished. The time frames will simply be
moved.However the new Government may also look at what had
been prioritised previously and it is likely that some re ordering of
what is considered critical will occur.

Virtually all sectors of Libya’s economy require massive
investment and improvement. Some of the obvious sectors are
airports, ports, railways, roads, housing, healthcare and the

revitalisation of power and water facilities. Although the Great
Man-Made River Project represents a great achievement in Libya
for supplying water to some parts of Libya, there remain huge
water shortage issues, let alone wastewater systems that are
urgently needed. Add to this the project market associated with a
major push for a tourism sector and we are looking at a very
significant project market for many years to come.

Healthcare is close to the top of the list, as it is in many Arab
countries. The NTC has been studying public private partnership
models, with a view to procuring the delivery of at least seven
new hospitals using a PPP model. The NTC has also earmarked
the refurbishment of many hospitals as a prerogative once the
new Government is in place. Despite the wealth generated by
Libya’s oil reserves, there are strong signs that the new Libya will
favour the procurement of many healthcare projects off balance
sheet, utilising the expertise of expert consortia. This will present
big opportunities for foreign contractors. It is not yet clear
whether PPP models are being considered for other sectors, but it
is certainly likely, given that such models continue to be closely
considered by Libya’s neighbours and GCC countries across a
range of projects.

The World Bank announced in September 2011 that it would be
helping the NTC plan and tender for contracts for reconstruction.
The anecdotal evidence is that to date not much has been done in
this regard. A wait and see approach until the new Government
takes over is now more likely. There are obvious constraints on
the NTC’s legitimate authority to award contracts. So far, outside
the oil and gas sector at least, only local contractors have been
actively repairing and rebuilding.
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The international contracting community
is keenly aware of the opportunities which
Libya represents, but they will need to be
well positioned to grasp the opportunities
that will eventually materialise. That
means starting the process now.

Libya’s reconstruction -
work still to be done

The new government will bring with it a fresh roadmap for reform
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Foreign involvement is a medium- to long-term proposition. In
the short term, the focus will be on establishing the level of public
governance required to enable the scale of investment that is
planned.

A foreign contractor must establish a local entity to work in
Libya. This should be looked at now, as there is a huge
administrative backlog and red tape to navigate. It is possible to
set up a branch office of a foreign company in Libya without
involving a Libyan partner. However, there is considerable
complexity in any set-up and experienced advisers need to play a
very active role. It is unclear if these processes will change with
the new Government.

The legal system in Libya is based upon a Civil Code and
Islamic Law (the Shari’a). The Civil Code is based upon the
Egyptian Civil Code and is broadly similar in content and effect to
other Civil Codes in the GCC, such as the UAE Civil Code. Many
foreign contractors will be familiar with certain aspects of the
application of Civil Code concepts in the context of undertaking
projects in the GCC. For example, good faith, decennial liability
and Article 249 (‘change of circumstances’) are principles well
known to contractors doing business in the UAE. Expect the same
principles to apply in Libya.

The Shari‘a may be reasserted in Libya’s new legal landscape.
The leader of the NTC has been vocal about the fact that the
Shari‘a will be the primary source of law in the reformation of
Libya and that any laws contradicting the Shari‘a will be void. An
example of such a system is in Saudi Arabia. We would not be
surprised, however, to see the status quo maintained of a Code-
based system alongside the Shari‘a.

So what are some of the key things a party needs to be aware of
when entering into a contract in Libya?

Where a contract is entered into with a public sector entity,
such contract will be subject to the Administrative Contracts
Regulation no. 563 of 2007 (the Regulation). There are tender
rules and other special rules for state contracts. The Regulation
provides that all disputes under such contracts must be referred
to the Libyan courts. A submission to arbitration requires the

approval of the General People’s Committee. It is expected that
these rules will be in place for some time.

The language of a contract should be in English so that the
storm of correspondence generated by a construction project can
be quickly understood. If the language of the contract is stated to
be Arabic, a contractor will need a very good translator, who will
become a critical adviser. Translating Arab into English has many
traps for the uninitiated.

Force majeure provisions will obviously be important. The
Regulation and the Libyan Civil Code both deal with force
majeure, and these provisions may form part of a wider
interpretation of an FM provision expressed in a contract. The
Civil Code imposes different standards from the common law in
the context of the principles of a bargain between parties. A
bargain may not always be a bargain.

It may be difficult to negotiate around the requirement for
submission of disputes to the local courts where contracting with
the public sector. Where contracting with a private party, it would
be preferable for the contract to provide for an agreement to
arbitrate, with the place of such arbitration being an
internationally recognised location, such as London, Paris or
Geneva. Libya is not subject to the New York Convention, which
means that all foreign arbitration awards sought to be enforced in
Libya have to be approved by the Courts in Libya. Assume
appeals, appeals and more appeals.

Our long experience in the Middle East and North Africa means
that we are well placed to assist in unravelling the problems with
existing contracts. That is certainly the problem currently facing
many foreign contractors in Libya. In virtually all cases, getting
things right at the start can avoid many problems later on. This
will be particularly important going into the new Libya.

Foreign contractors need to form strong relationships in Libya.
They need to be doing this now. As is true with many other parts
of the Arab world, forging strong relationships with local contacts
is of paramount importance. Those contractors that show
commitment and a genuine interest in the future of Libya will be
“front and centre” when the tenders and contracts eventually
start coming. Trust will be key. Especially in a society as small as
Libya. Establishing such trust in a fractured Libya will take time,
but offers huge rewards for the committed.

Libya’s oil wealth underpins the relative optimism for the future
growth in construction and infrastructure. While in time there will
be many opportunities, foreign contractors will need to have an
established presence in the local market and be alive to the risks
and traps for the unwary of not only a system of law that relies
predominantly on civil law concepts and the Shari‘a, but also a
fluid, evolving commercial environment in an Arab nation that is
in the primary phase of undoing 40 years of dictatorship.The
challenges are immense. So are the possible rewards.

David Risbridger is a partner and heads the construction and
dispute resolution group in SNR Denton’s Dubai office.
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Contractors are keenly aware of the opportunities that are available in Libya

Before the Arab Spring and the
upheaval there, Libya had advertised

to the world that it would be
spending US$500bn on projects by

2020
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