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L Uncertainty and Upheaval at All Three Levels

The Oxford English Dictionary teaches that “uncertainty” refers to matters or effects that
are “open to question,” “in doubt” or “unforeseeable.” The venerable OED also teaches that
“upheaval” iz synonymous with “disruption.” “revolution,” and “chaocs.” It is lexicographically
accurate to say that since the election of Donald J. Trump to the Presidency, the world of
International Trade Law has been cursed by uncertainty and upheaval. What has happened at all
three levels of International Trade Law: multilateral (fe., World Trade Organization (WTQJ);
regional (ie., free trade agreement (FTA)); and national (ie, US) level law — has been
unforeseeable and chaotic.

What follows is a synopsis of the uncertainty, caused by the upheaval, at each level:

(1) At the WTO, the focus 1s on the future of the “crown jewel” of the multilateral
trading system, namely, dispute settlement, and particularly the future of the
Appellate Body, which has issued over 100 opinions since inception on 1 January
1995, By December 2019, the Appellate Body may cease to function.

(2) At the FTA level, attention is on the Lhited States-Canada-Mexico Agreement
(USMCA), sometimes called the North American Free Trade Agreement (NAFTA)

! Eremeizen Distmguished Professar, The University of Kanzas, School of Law; Senior Advizor, Dentons
US LLP, Kamsas City; “On  Pot” Monthly Colummist, Bloomberz Quint  (India).
ttpe:/fan wikipadia ors'wikiRaj Bhala Modified versions of this article will appear i Raj Bhala, Internarional
Trads La: A Comprahensive Tewtbook, Four Volumes (Carolina Aezdemic Prazz, 3° ad , May 2019).

2.0. This deal was signed on 30 November 2018, but has not yet entered into force.
Whether the L5MCA will take effect (and if not, whether NAFTA 1.0 will remain
in force) iz uncertain, thus causing potential disruption to North American supply
chains.

(3)  Atthe U.S. level, the focus is on the use of Section 232 of the Trade Exparnsion Acf
of 1962, as amended, against steel and aluminum imports, and possibly against car
and car parts, respectively; and on the unilateral 10-23 percent tariffs on a vast array
of Chinese products under Section 301 of the Trade det of 1974, as amended, to
retaliate against China’s theft of intellectual property (IP).

The vncertainty generated by upheaval implicates interests in Kansas and Missouri, plus most if
not all other States.

For example, for many businesses in this region, and indeed across America, the Section
232 and 301 cases have cast doubt on whether, and what, products might be exempt entirely from
a tariff retaliation list, and if not, whether specific merchandize might be excluded from coverage
on such a list. There are yet more illustrations of the tangible turmoil across International Trade
Law since January 2017. For example, at the multilateral level, the WTO Appellate Body issued
decisions in antidumping (AD) and countervailing duty (CVD) cases that generated controversy,
thanks in part to their being misconstrued. At the FTA level, uncertainty shrouds Congressional
action on the LSMCA, as well as certain provisions in this FTA (including major industrial sectors,
such as autos, and on lzbor and employment discrimination rules). At the domestic level, there are
concerns about the Trump Administration’s continued use of Section 232 against Canadian and
Mexican steel and aluminum, and against all foreign autos and avto parts. There also is doubt a3
to the future of the Sino-American Trade War triggered by the Section 301 action.

IL  Multilateral Level: The Future of the WTO Appellate Body

In domestic judicial systems, potential candidates for judgeships are screened, overtly or
not, in part on the extent to which their views on legal controversies accord with the nominating
authority. “What does the candidate think about so and so, and how might she rule on such and
such?” are questions asked of most judicial nominees. So, it would be naive to think WTO
Members nominate or support Appellate Body candidates looking only at the quality of the legal
minds of prospective nominees.

Conceptually, some WTO Members regard themselves as “Principals.” and Appellate
Body candidates as their prospective “Agents " The Principals care about ideclogy over expertise,
and pliability over independence. Thus, the Principals do not regard thoze candidates as “Trustees™
for the GATT-WTO system, nor do they regard themselves as common beneficiaries in the system
subject to an impartial rule of law. Empirical testing of Principal-Agent hypotheses suggests
Members exercise their power to nominate and appoint judges in a way that influences the
preferences of judges. One study, surveying the record of all Appeliate Body Members “present[s]
a view of an Appellate Body appointment process that, far from representing a pure search for
expertise, is deeply politicized and offers member-state principals opportunities to influence
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Appellate Body members ax ante and possibly ex post™ The same study also shows “the
Appellate Body nomination process has become progressively more politicized over time as
member states, responding to earlier and controversial Appellate Body decisions, became far more
concerned about judicial activism and more inferested in the substantive opinions of Appellate
Body candidates, systematically championing candidates whose views on key issues most closely
approached their own...”"?

An illustrative example is the case of Professor James Thuo Gathii, a Kenyan citizen and
chaired Professor at Loyola Law School in Chicago. He was nominated in May 2013 to fill a
vacancy on the Appellate Body. Despite support from many WTO Members, he faced strong, and
ultimately insurmountable, opposition from the U.S. The irony of this opposition was the
Administration had professed on various occasions support for developing and least developed
countries, especially in Africa, and the (former) President — Barack H. Obama — had Kenyan roots.
Why, then, the opposition?

The academic publications of Professor Gathii on International Trade Law “raised alarm
bells in Washington ™ He had:

written in the past about the need to incorporate social justice concerns in the WTO
agenda and ... criticized the WTO “bias™ toward the interest of its rich members in
areas such as trade in goods, services, and protection of intellectual property rights.

In a 2003 paper for the Emory International Law Review, “International Justice and
the Trading Regime,” Gathii said the global trading system is “rigged and distorted”
in favor of developed countries and that the WTO dispute settlement system “has
largely helped entrench the trading benefits of rich countries that can afford to
participate as repeat players that in tumn shape the WTO's jurisprudence.™

Perhaps it is not America’s responsibility to ensure Appellate Body candidates care about poor
countries, yet such disregard would depart from the aftitude in the era of President John F. Kennedy

Manfred Elsig & Mark A Pollack, Agents, Trustess, and Irternational Courts: The Politics of Judicial
Arpointment at the World Trade Organization, 20 EUROPEAN JOUBNAL OF DNTERMATICNAL RELATIONS izsue 2, 391-
415 (Tune 2014). [Heremafter, dgerts, Trustess, and Inrernational Cowts.] See also Karen J. Alter, Ageniz or
Trustees? Intermational Cowrts in their Political Contexs, 14 EURDPEAN JOURNAL OF INTERNATICNAL RELATIONS
issua 1, 33-63 (March 2008) (noting that “Trustess are (1) selacted because of their personal reputation or professional
noms, (2) given independent authority o make decisions according to their best judzment or professional criteria,
and (3) empowered to zct on behalf of 2 beneficiary.” and arguing the threat of “recontracting” by a Principal to
influence an intemational organization is not central to the Principal-Trustes ralationship, fe., Trustees ars beyond
such threats).

. Agents, Trustees, and International Courts.

4 Daniel Pruzin, WTO Selection Pansl to Recommence Search For Appellate Body Judge Following Deadlack,
31 Intemational Trads Reparter (BINA) 130 (23 Jamuary 2014). Ses also Danizl Prazin, FT0 DSE Chairman Propases
Procecs For Filling Contested Appellate Vacancy, 31 tiomal Trade Reporter (BMA) 793 (1 May 2014)
{reporting “[{Jhe U.S. has ohjectad to Kenya's Gathii based on his writings i legal joumals claming that the WTO's
dispute settlement system ic biased i favar of ich countrias”),

The deadlock ameng Mambers over four candidates, one of whom was Professor Gathil, persisted, with the
aption of starting the saarch from seratch fleated, and then withdravm. See Danial Pruzin, T Dispute Chaivman
Fostponss Restart Of Seavch for New Appellate Body Judge, 31 International Trade Reporter (BINA) 198 (30 January
2014). One candidate (Joan Fitzhenry, an Anstralian AD lawyer) dropped out in March 2014.

8

(1961-1963). That responsibility may be for poor countries themselves.

Yet, if the responsibility of an academic is to speak the truth to power, as Palestinian
intellectual and Columbia University Enghsh Professor Edward W. Said (1933-2003) explained
in Rep ions of the Intellectual (1996), then scholars who aspire to the Appellate Body
should take note of the Gathii case. That power is formidable. The Transnational Institute, while
agreeing the Dispute Settlement Understanding (D5U)is the “erown jewel” of the WTO, also
observed “the reality is that almost no government goes into the DSM [Dispute Settlement
Mechanism) without the pressure of their corporations.™ The same interests lobbying the United
States Trade Representative (USTR) or its counterpart in another WTO Member to lodge a WTO
complaint have a stake in the composition of the Appellate Body. Why not push for judges in
Geneva to be pliant?

Indeed, the pushing by America did not stop with the failed Gathii nomination. In March
2017, the Administration of President Donald J. Trump suggested it might ignore WTO Panel or
Appellate Body decizions with which it disagreed, in particular, those that infringed on American
sovereigaty. The 336-page President's Trade Policy Agenda, submitted to Congress, intoned:

It is time for a more aggressive approach. The Trump Administration will use all
possible leverage to encourage other countries to give U.S. producers fair,
reciprocal access to their markets .

Among the top priorities the dgenda listed were:

resisting efforts by other countries or Members of international bodies like the
World Trade Organization — to advance interpretations that would weaken the right
and benefits of, or increaze the obligations under, the various trade asreements to
which the United States is a party.

Then, in summer 2017, the U_S. launched a strategy of blocking new appointments to the Appellate
Body until its demand — an end to what it saw as judicial activism — was met.5 That strategy was

’ Mary Louise F. Malig, The T: ional Institute, Big Corp . The Bali Package, and Beyond —
Daqpem'_»g T\C.s Gains ﬁom _ the WO: 3 (Mevamber 2014y, posted

Se\e Robert McDouzall, The Search for Solutions to Sa\e fhs FFTO Appellate Body, European Cantre for
Intemational Political Economy (ECIPE), December 2017, hitp:!/ 1z publications/the-saarch-for-solutions-to-
save-the-wio-appellate-body/ (hered The Ssarch fbr Snl‘mwn.) Manfred Elsig, Mark Pollack & Gregory
Shaffer, Trump is Fighting An Open Way On Trads. HL:S{sa!fk War On Trads ‘chl.BBE\En More J‘mwnam. THE
WASHINGTON POST MOMEEY CAGE, 17 Sep 2007, ww
caze'np/2017/09/2 7 trump-is-fizhtinz trade-his-stealth irade-mav-be-even-more-
important Tutm term=61c4314%zds Umemaﬁg{ Trump iz Fighting); Damian Palsttz & Ana Swanson, Trump
Suggests Jgnoring World Trade Organization In Major Policy Shift, 1 March 2017, THE WASHINGTON POST,
. washiny ost.com/news wonlke wp'2017/03/01 frumy-mav-isnore-wio-i jor-shift-ofu-s-trad
policvTutm term=219bhT1bffec. Ses also Grezory Shaffer, Manfred Eluiz & Serzio Puiz, The Law and Politics of
WO Disputs Settlement, in THE POLITICS OF INTERNATIONAL LAW (Wayne Sandholtz & Christopher Whytock, =ds.,
2018) (Unfversity of Califomia Irvine School of Law Research Paper Number 2016-10,
=://zsm com/abstract=2743883) (evaluating “the selaction process of those who mterpret the rules; . the context
and politics of rule mtsrpratation; and ... compliance with WTO dispute settlement rulings,” and arzuing “the salection
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more aggressive than before. And, this strategy continued throughout 2018 and into 20197 Put
bluntly, from the official American perspective, nominating WTO Appellate Body members is
akin to nominating U8, Supreme Court justices: ideology and judicial interpretative philosophy
matters — and matters a lot.

In the past, unhappy with their decisions against American trade measures, the U.S. opted
not to reappoint two Americans to the Appellate Body (Jennifer Hillman in 2011, and Merit E.
Janow in 2007), and in 2016 the U.S. went further by blocking the reappointment of an Appellate
Body judge from another Member (South Korea’s Seung Wha Chang). To be sure, reappointment
to a second four-year term is not astomatic under the DST7 But, the less certain reappointment is,
the preater the potential for erosion of judicial independence.

For the U.S.. that independence should be challenged if judicial activism erodes the
carefully crafted balance of ights and oblizations achieved throngh Urugnay Round negotiations.
S0, blocking reappointment of American and non-American judges alike proved America would
take revenge against any judge it did not like, based on the reports that judge had co-written during
her first four-year term, and on the nature an pattern of her questioning during oral arguments
(becange, as the USTR. put it, ... it is not difficult to ascertain from the questions pozed by aln]
[Appellate Body] member ... at an oral hearing that the member iz associated with the views
expressed in an Appellate Body Report related to those questions™). Chang’s sin was issuing
“wrong” decisions, “wrong” because he “overstep[ed] the boundaries™ to which WTO Members
agreed under the DST® The USTR said those decisions “went beyond what was needed to settle
an individual dispute based on the parties’ specific arguments.” The USTR cited (1) 46 pages
(amounting to two-thirds of the Report) of ohifer dicta in the 2016 Panama-Argenting GATS
(General Agreement on Trade in Services) dispute (DS 433), (2) a dilated discussion of the SPS
agreement (in DS 430, Closing Statement of the United States at the Oral Hearing in India —
Measures Concerning the Importation of Certain Agricultural Products from the United States
(AB-2015- 2/DS430) (20 March 2015) that had nothing to do with the issues on appeal, (3)
overturning a Panel holding on the basts of an argument not raised on appeal, and (4) an intrusion
(in D3449) into domestic law in which the Appellate Body substituted itz judgment as to what 1s
lawful in the legal system of that of the Member. The USTE. challenged other WTO Members with
this question:

If a candidate for appointment to the Appellate Body were to say openly that he or
she would issue Appellate Body Reports that do what the Reports we have
discussed did — that is, the candidate would issue reports where more than 2/3 of

of Appellate Body members, panelists, and Secretariat members affects the interpretation of WTO mles” [c]enam
inferpretations. in fum, encounter stark resistance, leading to li hall 7 “[t]he i
thraaten the authority of panals and the Appellate Body, and can, in tum, inform zubeequm Infarprative dlou:u, as
well as the selection process of Appellate Body ‘members and panellists,” hence “[IJaw and polities ... continuoushy
interact, shaping the WTO's dispute settlement process).
Sse Faj Bhala, INTERNATICNAL TRADE LAW: & COMPREHENZIVE TENTROOK, Volume One (Interdizciplinary
d and Fund | Obli {Durham, North Carclina: Carolina Arademic Press, 5* ed , 2019)
Statement by the United States at the Mesting of the WTO Dispute Settlement Bad\ 13 May 2016, 3,
v wio.org'anslishmews a'newslf euc statment dsbmavl6 epdf [Hereinafter, May Aﬂlﬁ U DB
Statemant ]
N May 2016 U.8. DSB Statemant, 5; Trumy iz Fighting.

the Report were obiter dicta on issues not necessary to resolve the dispute, the
candidate would issue reports engaging in abstract interpretation and raise concerns
on matters not under appeal, the candidate would reject an appeal by a party but
then reverse a Panel and find a breach on a basis not argned by that party, and the
candidate would issue reports substituting the Appellate Body’s judgment for what
is lawful under a Member’s domestic law for the view of that legal system itself —
would your government support that candidate for appointment?1?

With that question, the U.S. sank the reappointment of Mr. Chang, but got a strong reply letter.

Six ofthe Appellate Body members, including America’s Thomas Graham and India’s Ujal

Singh Bhatia, wrote to DSB Chairman (South Africa’s WTO Ambassador, Xavier Carim) to
counter the American attack:

“With regard to accuracy, no case is the result of a decision by one Appellate Body
Member, nor should mterpretations or outcomes be attributed to a single Member,”
the six AB members maintained.

“Appeals are heard and decided by three Members who are chosen randomly to
constitute the Division for each caze,” the AB members maintained.

“During a Division’s consideration of a case, there is always a formal, intensive
exchange of views, in person in Geneva, between the three Division Members and
the Appellate Body Members who are not on the Division™” the six members
argued.

In short, “Our Reports are reports of the Appellate Body,” they asserted.

. [TThe AB members said that they are guided by Articles 3:2, 17, and 19:2 of the
Dupwe Settlement Understanding in adjudicating appeals and clarifying existing
provisions of the covered agreements “without adding to or diminishing the rights
and obligations provided in those [covered] agreements.”

“We strive to adhere to that mandate when deciding complex issues that arize in a
variety of circumstances, frequently on matters of first impression.” the AB
members said.

“Whether we have always succeeded is a subject we leave to the WTO Membership
to discuss,” the six members suggested, maintaining that the WTO Members are
well within their rights to comment on the AB Reports as zet out in Article 17:14
of the Dispute Settlement Undersianding. The AB members said they are open to
“other informed and constructive comments ™

As regards the “trust that WTO Members place in the independence and
impartiality of AB Members_™” the six members zaid, “we are concerned about the

May 2016 U.S. DSB Statement 9.
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tving of an Appeliate Body Member's reappointment to interpretations on specific
cases and even doing so publicly”

“The dispute settlement system depends upon WTO Members trusting the
independence and impartiality of Appellate Body Members,” the six members
emphasized.

“Linking the reappointment of a Member to specific cases could affect that trust)”
they lamented.!

All 13 living former Appellate Body members (three of whom were American, James Bacchus,
Jermifer Hillman, and Merit E_ Janow) reinforced this letter with another one (also to Ambassador
Carim), explaining:

if, now, the fact that 2 Member of the Appellate Body joined in the consensus on
the outcome on a particular legal issue or on a particular dispute becomes for the
first time 2 factor in a decision on that Member's reappointment, all of the
accomplishments of the past generation in establishing the credibility of the WTO
dispute settlement system can be put in jeopardy. This raises the possibility of
inappropriate pressures by participants in the WTO trading system. There must be
10 opening whatsoever to the prospect of political interference in what must remain
irnpartial legal judgments in the WTO's rule-based system of adjudication.

... The unquestioned impartiality and independence of the Members of the
Appellate Body has been central to the success of the WTO dispute settlement
system, which has in turn been central to the overzll success of the WTO.
Undermining the impartial independence of the Appellate Body now would not
only call into question for the first time the integrity of the Appellate Body; it would
also put the very future of the entire WTO trading system at risk 12

Taking aim at the American argument that Mr. Chang and the Appellate Body were guilty of
overreach:

From time to time, one or more of the Members of the WTO may differ with a
decision reached by the Appellate Body, but this does not necessarily mean that the
Appellate Body has acted outside its mandate in reaching that decision. Such
differences are unavoidable in a rule- based system that seeks to resolve
international disputes between disputing parties that maintain conflicting views of
the meaning of the rules. Indeed, such differences are intrinsic to the very process
of legal interpretation — the core competency of the Appellate Body 1

H D. Ravi Kanth, 4B Members Challenge U5, Over Reappoinmment of Seung Wha Chang, Third World
Network, TWNW Info  Service on WIO amd Trade Tesmes, 24 DMay 2016,
e tom vy title? wto.info 2016411605 16 him (emphasiz added).

Latter to Awbaszador Maviar Carim of South Afriea Chanmz.n Disputa Settlement Bud3 World Trada
Organization, from Georzes Abi-Saab, er al, 31 May 2016, http:!'worldtradelaw tvpepad com/files/abletter pdf.
[Heramafter, May 2016 Former Appellats Body Mamber Latter |
" May 2016 Former Appellats Body Member Letter.

(]

The Appellate Body members had a constructive solution for the US., namely, change the rules
through a forthcoming biennial WTO Minssterial Conference:

Should WTO Members ever conclude that the Appellate Body has erred when
clarifying a WTO obligation in WTO dispute settlement, the Marrakesh Agreement
establishing the World Trade Organization spells out the appropriate remedial act.
Article I{:2 of the Marrakesh Agreement, on “Decision-Making ™ provides, “The
Ministerial Conference and the General Council shall have the exclusive authority
to adopt interpretations of this Agreement and of the Multilateral Trade
Agreements” by a “three-fourths majority of the Members.” Any such legal
interpretation would, of course, be binding in WTO dispute settlement. We obhserve
that, to date, the Members of the WTO have not seen the need to take any such
action1#

Of course, the criticiam did not stop with present and former Appellate Body members. Dozens of
WTO Members — including Argentina, Australia, Brazil, Canada, China, Colombia, Egypt, EU,
Guatemala, Honduras, Hong Kong, Iceland, India, Japan, Korea, Mexico, New Zealand, Nigeria,
Oman, Paraguay, Fussia Singapore, Taiwan, Thailand, Uruguay, and Vietnam — made the same
points: America’s blockage of Appellate Body candidates had serious adverse systemic effects and
undermined the rule of law.! India, for example, “emphasized that the reappointment process must
not compromise the independence and impartiality of the Appellate Body."19

The American blockage strategy meant that by December 2017, the Appellate Body ranks
dropped to just four members, and by September 2018, just three would be left — the Chair, India’s
Ujal Singh Bhatia (whose term ended 10 December 2019), plus the members from U8, (whose
term ended the same az Chairman Bhatia’s), and China. With the DST requirement that three
members must hear a case, the Appellate Body was in erisis.)” The Appellate Body invoked Rule
15 of its Working Procedures, entitled “Transition,” which states:

A person who ceases to be a Member of the Appellate Body may, with the
authorization of the Appellate Body and upon notification to the DSB. complete the
disposition of @ appeal fo which that person was assigned while a Member, and
that person shall, for that purpose only, be deemed to continue to be a Member of
the Appellate Body 1®

In other words, departing judges would continue to work on appeals filed before their terms had
ended of resignations took effect. But, that could mean long extensions, becanse the extant appeals

'4 May 2016 Former Appellata Body Meamber Letter.

1 Werld Trade Organization, WTO Members Debars Appoi R i af Appsllate Body Members,
25 May 2016, www.ato.orz/enslichnews e'news18 o/dsh 23mavl§ ehim [Hersinafter, FTO Members Debars ]

e Quoted in WTQ Members Debate.

! Sse Tom Embury-Denmis, Trump Cowld Cause World Trade System To Freszs Up After Vstoing Appoinmment
ar Judges, Diplowmats Fear, INTEPENCENT, ’S Nm‘embe; 2017,
independent.co.uk news world'americas donald-tnumy it ' I

28079376 himl.
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often were complex (as in the Boeing — 4irbus disputes). And, they could not work on new appeals,
which were piling up.

America objected to that practice, too. The U.S. pointed to Rule 14(2) of the Working
Frocedures:

The resignation [of an Appellate Body member] shall take effect 90 days after the
notification has been made pursuant to paragraph 1, unless the DSB, in consultation
with the Appellate Body, decides otherwize.

With complex 1szues in many appeals, there was a rizk that Appellate Body members would be
staying on long past the 90-day period. That, America indicated, undermined the basic composition
and operation of a permanent zeven-member group. So, the U.S. was adamantly opposed to the
scenario i which former members are “continuing to act as though they are still members of the
Appellate Body.™*

The U.S. also suggested Reports issued after the end of a member’s terms violated DSTT
ules and were ineligible for DSB adoption by the reverse consensus rule. That objection came up
in August 2017, in the context of the Appellate Body Report in EU — Antichomping Measures on
Imports of Certain Fatty Alcohols from Indonesia (DS442)2% One of the members, Hyun Chong
Kim of Korea, resigned from the Appellate Body, effective 1 August 2017. Ironically, he did o to
become the Minister of Trade for Korea, in response to demands from the Trump Administration
to renegotiate KORLE. However, the Appellate Body scheduled circulation of that Report for 3
September — after the effective date of Mr. Kim’s resignation. Consequently, said the U.5., this
was issued by two, not three, members, in violation of DSU rules, so it would have to be adopted
by the regular normal consensus rule 2 That raised the spectre America would block adoption of
Reports it did not like, as oceurred in the pre-Urnguay Round era.

In January 2018, the U.S. rejected a proposal by 58 other WTO Members to begin forthwith
the process of selecting three new Appellate Body members. Instead, in a broad-side attack in
February, President Trump called the WTO a “catastrophe. ™2 And, in March the USTR. slammed
the DSLE

.. [TThe WTO has not always worked as expected. Instead of serving as a
negotiating forum where countries can develop new and better rules, it has
sometimes been dominated by a dispute settlement system where activist “judges”
try to impose their own policy preferences on Member States. Instead of
constraining market distorting countries like China, the WTO has in some cases

" Ouoted in Bryes Baschuk T75 Block on Appellats Body Could Unravel BTO, Qfficial Squs, 35 Intemational
'Trade Raparter (BNA) 460 (3 April 2018).
* Sss Stanemeutb\ ﬂ:\eLmhed Statas at the Meeting of the WTO Dispute Setflament Body, Geneﬁ,:l Angust
2017 ' rwp-comtent uploads 2017/ 08/ Ane31 DEE St az-dalivared fin
* Theprob]emwaa even worse: the second four-year term of another member, Rlcnd.oRamuez—Ham:ndez,
ended 30 Tme 2017, hence the Repert argnably had just one siznatory who was a bona fide member. But, the U8,
welcomed the continued servics of Mr. Ramirez in the appeals be had been adiudicating prior to 30 Juue

Trump Calls WTO A "Catastrophs, " Savs US. Losing Out And Needs New Deal, RT, 27 Februzry 2018,
vt com/nsa/4] 8874-tnmp-wto he-world-trade- ization’

]

given them an unfair advantage over the United States and other market-based
economies. Instead of promoting more efficient markets, the WTO has been used
by some Members as a bulwark in defense of market access barriers, dumping,
subzidies, and other market distorting practices. The United States will not allow
the WTO — or any other multilateral organization — to prevent us from taking
actions that are essential to the economic well-being of the American people

The USTR. declared “[t]he most significant area of concern has been panels and the Appellate
Body adding to or diminishing rights and obligations under the WT0 dgreement:

the

.. Concerns abound that dispute reports have added to or diminished rigl
obligations in varied areas. such as subsidies, antidumping duties, and
countervailing duties; standards (under the TBT Agreement); and safeguards. For
example:

. The United States and several other Members have expressed significant
concerns with a number of Appellate Body imterpretations that would
significantly restrict the ability of WTO Members to counteract trade-
distorting subsidies provided through S0Es, posing a significant threat to
the interests of all market-oriented actors.

. In a mumber of disputes, the United States has expressed concerns with the
Appellate Body's interpretation of the non-discrimination obligation under
the TBT Agreement which callz for reviewing factors unrelated to any
difference in treatment due to national origin. The United States has pointed
out that thiz approach could find that identical treatment of domestic and
imported products could nonetheless be found to discriminate against
imported products due to differences in market impact. There iz nothing in
the text or negotiating history of the TBT Agreement to support that
Members had ever negotiated or agreed to such an approach.

. The United States dizagreed with Panel and Appellate Body Reports in the
[2000] L75.-FSC [Foreign Sales Corporation] dispute, which resulted in an
interpretation under which WTO rules do not treat different (worldwide va.
territorial) tax systems fairly. This dispute disregarded the broader
perspective that, in the GATT, Members had agreed to an understanding
that a country did not need to tax foreign income, and there was no evidence
that the U.S. FSC distorted trade or was more distortive than the territorial
tax system used by most other WTO Members.

. In a number of disputes, the United States has expressed concerns that the
Appellate Body’s non-text-based interpretation of Article XIX of the GATT
1994 and the Safeguards Agreement has seriously undermined the ability of
Members to use safeguards measures. The Appellate Body has disregarded
the agreed WTO text and read text into the Agreement, applying standards
of its own devising.

United States Trads Representative, 1018 Trade Policy Agenda and 2017 Annual Report of the President of
United ~ States  on the  Trads
/sty gosites/ dafault/files files Press/

Agreementz  Program,  March 2013, at 3
orte 2018/ AR2018%20Anmal%2 0Report?2 0FIAL PDF.

[Heremafter, 2018 Trads Policy Agsnda.]
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The USTR also attacked the Appellate Body for not following the DST and its own rules &

b1l

. Another area of concern is that the Appellate Body in effect created a new
category of prohibited subsidies that was neither negotiated nor agreed by
WTO Members (L5, — CDS0A, ie, the 2003 Byrd Amendment casze,
WT/DS21T/ABER, WT/DS234/AB/R (adopted 27 January 2003)). The U.S.
Congress had made a policy decision to assist industries harmed by illegal
dumping and subsidization, and no provision in the WO Agresment limits
how a2 WTO Member might choose to make use of the funds collected
through antidumping and countervailing duties.
It has been the longstanding position of the United States that panels and the
Appellate Body are required to apply the rules of the WTO agreements in a manner
that adheres strictly to the text of those agreements, as negotiated and agreed by its
Members. Over time, U.S. concerns have increasingly focused on the Appellate
Body's disregard for the rules as set by WTO Members. ... _.[TThe problem has
been prowing worse, and not better 2¢

2018 Trade Policy Agsnda, 23-24.

For exampla, the USTR. accused the Appallate Body of “[d]isregard for the 90-day deadline for appeals,
“lc]ontmued service by persons who are no longer AB membars,” and “Ji]ssumg advisory opinions on issues not

neceszary to resolve an appeal:”

Since at least 2011, the United States and other Members have baen expressing concem regarding
the Appellate Body’s dacizion to iznore the mandatory 90-day dezdline for deciding appeals set out
in WTO rules. Instead, the Appellate Body has assumed the authority to take whatever fime it
considers appropriate for individual appaals. However, WTO Membars zzraed in the DST that for
each appeal “[i]n no case shall the proceadings axceed 90 dayz."22 Tha 90-day deadline halps ensure
that the Appellate Body focuses its report on the izzue on appeal. The Appellate Body has nevar
explained on what legal basis it could choose to breach a clear and catagorical mule set by WIO
Mambers.

Anpther exampls of a failure by the WTO to follow the rulas that apply to it arises from continuad
sarvice daciding appeals by parsons who are not Appellate Body members. Recent dacisions by the
Appellate Body to, m its words, “autherize” a person who iz no longer 2 member of tha Appellate
Body to continue hearmgz appeals created a numbar of very senious concems, which the Unitad
States has exprassed.

First, and foramost, the Appellats Body simply does not have the autherity to deem someons whe
iz not an Appellats Body membar to be a mamber. The Appallzte Body purports to find m Rule 13
of its Working Procedwres the authority to “deem” as an Appellate Body member ona of its ovn
meambers whosa term has expired. However, under the FTO Agreement, it is the Dizspute Settlamant
Body, not the Appellats Body, that has the authority and responsibility to decida whether a2 parson
whose tem of zppomtment has expired should comtmue ssrving. Indesd, Rule 15 itsalf
acknowledzes that it applies to “a person who [has] cezse[d] to be 2 member of the Appellate Body ™

The United States has been mereasingly concerned by the tandency of WTO reports to make
findings wnecessary toresolve a dispute or on issues not presented in the dispute. Article 3:4 of the
DT providas that- “Recommendations and rulings made by the DB chall be aimed at achisving 2
satisfactory setflement of the matter in zccordance with the rights and obligations under this
Understarding and under the covered agreements ™ Similarly, Article 3:7 provides that “the aim of
the dispute settlament mechanizm is to secure a posttive solution to 2 dispute” And pursuant to
Articles 7:1 and 11 of the DST/, Panels and the Appallate Body are charged with making those

11

However, to what extent is the U.S. to blame for these problems by blocking appointment of
replacement Appellate Body members?

Finally, the USTR. castigated the Appellate Body for its treatment of its reports as precedent:

Without basis in the DSL] the Appellate Body has asserted its reports effectively
serve as precedent and that panels are to follow prior Appellate Body reports absent
“cogent reasons.” However, this is not consistent with WTO rules. WTO Members
established one and only one means for adopting binding interpretations of the
obligations that they agreed to: Article IX: 2 of the WTO Agreement. While
Appellate Body Reports can provide valuable clarification of the covered
agreements, Appellate Body Reports are not themselves agreed text nor are they a
substitute for the text that was actually negotiated and agreed. Indeed, the Appellate
Body's approach means that Panels are simply to abdicate their responsibility to
conduct an objective assessment of the matters before them and just follow prior
Appellate Body reports 29

So, what were the options to rectify this “catastrophe™?

findings “as will assist in making” the DSB in meking a raconmendafion, pursuant to Articla 19:1,
o a Member to bring 2 meazurs that has bean found to be WTO-inconsistent into conformity with
WTO rules. .. WTO Panals and the Appellats Body are not to maks findings that canmot “assist the
DEB in makig [its] recommendations ™

The purpose of tha dispute sattlement system 1= not to produce Raports o to “make law,” but rather to help Membars
resolve trade d.isputes among them. WTO Members have not given Panels or the Appellate Body the power fo give
“ad\].-.un upumuus as some national or intemational tribunals have. Indeed, both the Dispuwe Semlemen
[ ding and the WTO 4, expressly provide that WTO Membars, acting in the Ministerial Confarence
ar General Council, have the “exclusive am‘.hnnt) to rendar an authoritative mmemhm of the WTO) azreements_

2018 Trads Polizy Agenda, 24-26.
Likewise, tha USTE. castizated the Appellate Body for ite de nove review of facts and domestic laws:

Anpther significant concem i= the Appallate Body's approach to reviewing facts. Article 17:6 of the
DST limits an appeal to “issues of law covered in the panal report and legal mterpratations
developed by the panel.” Yet the Appellate Body has consistently reviewed Panel fact finding under
different legal standards, and has reached conclusions that ars not basad on Pansl factual findings
or undisputed facts.

The United 3tates has zlso noted with concem the Appellate Body's review of the meaning of
Member's domastic law that is being challanged. In a WTO dispute, the key fact to be proven is
what a Member’s challenged measure does {or means), and the law fo be intarpreted and applied are
the provisions of the WTO agresments. But the Appellate Body consistently asserts that it can
review the meaning of a Members domestic measure as a mattar of law rather than aclmowladzimg
that it i= 2 matter of fact and thus not a subject for Appellate Body review. Furthermore, when the
Appsllte Body reviews the meaning of 2 Marmber's domastic messure, it doas not provide amy
deferance to a Panel's findings of fact.

)0}5 Trads Policy Azenda, 27-28.
2018 Trade Policy Agenda, 28.
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The President did not suggest any, other than renegotiating trade deals (under threat of
withdrawal), but among those discussed in and outside of Geneva were:

(1) Majority voting for the appointment of Appellate Body members.

(2) A change in Working Procedures whereby the Appellate Body would accept no
new appeals until its ranks are restored to full strength, would dispose of appeals
automatically upon their filing and allow Panel Reports to be adopted as final.

(3)  Greater reliance on WTO bilateral arbitration as a means of appeal, in liew of a full-
blown, litigation-style appeal. DST Article 25 allows disputing Members to use a
sp-called “appeal-arbitration” process, but of course requires both complainant and
respondent to agree, and America in either role might abjure.

(4)  Negotiation of a new WTO dispute settlement agreement that would apply on a
plurilateral basis, to be invoked only if the Appellate Body could not function.

(3)  Voluntary agreement between a complainant and respondent to forego their right
of appeal.

None of these options was aftractive; each suffered from conceptual and/or practical problems.
Yet, excluding America from the DSL"— that is, not addressing its systemic concerns — also was a
poor option, at least if Members wanted to keep the world's largest and most powerful couatry in
their club: was it “time to consider an accommodation on some of the U.S." systemic concerns, if
only to preserve the legitimacy of the WTO and its adjudicative function. and avoid a more
damaging retreat from the rules-based international trade order.” as “unilateralist” as those
concerns might be?”” Was the Melian Dizlogue the altemative?

IO  Regional Level: To Pass, or Not to Pass, NAFTA 2.07

Will the U.S. Congress pass the USMCA? This FTA was signed by the three Parties —
America, Canada, and Mexico — on 30 November 2018. But, opposition to it has coalesced around
Various issues.

Consider, first. the structure of M4FTA 2.0 in comparison with NAFTA 1.0 Manifestly, the
first iteration of N4FT4 had 22 Chapters (two of which had Chapter-specific Annexes), plus seven
peneral Armexes. (Tt also had Side Letfers, particularly to protect America’s long-standing sugar
TRQs.) The second iteration has 34 Chapters (two of which had Chapter-specific Annexes, plus
general Annexes and 12 Side Letfers. Looking at the Chapter titles indicates clearly that the larger
mumber of Chapters in the second iteration than the first iteration is thanks in part to spliting
Chapters from the first iteration, and in part to coverage of new izsues, some of which did not exist
in the late 1980s and early 1990s when NAFTA 1.0 was negotiated, and/or were not thought proper
for mnclusion in a trade agreement.

Reviewing the titles of the general Annexes shows that they are structured quite differently
in the two agreements. The N4FTA4 2.0 Annexes reflect what the ULS. did in its other post-NAFTA
1.0 FTAs, namely, divide non-conforming measures (so-called “NCMs™) in FDI, services, and
financial services into two categories: NCMz subject to standstill and rachet commitments, and
NCMs not subject to those commitments. A “standstill” commitment is a pledge not to cut-back

The Search for Solutions.

on market access or national treatment from the current position. (For example, if the U.S. today
allows 10 Mexican banks to establish branches anywhere in America, and offer the same products
as U.S. banks, then the U.S. will not subsequently cut the number to five Mexican banks). A
“rachet” commitment indicates that if a new liberalization is pranted as to market access and/or
national treatment, then that new liberalization would become the new benchmark. (To continue
that example, if next year the U.S. allows 20 Mexican banks unrestricted branching and level-
playing field competition with American banks, then that allowance becomes the new base for
market access). Any NCM (as the term “non-conforming™ connotes) is a derogation from free
trade obligations (typically in respect of market access and/or national treatment) that are otherwise
mandated in the core text of an FTA, ie., in the appropriate Chapter (.g., on financial services).
NCMsz not subject to the standstill or rachet commitments are less-free trade oriented than those
that are subject them subject. That is because the former group are akin to unbound tariffs — they
could go up, i.e., become more protective, anytime.

Second, consider what in that structure of the Chapters, Annexes, or Side Letters caused
the Parties to agree to the ZEMC4. The organization of rules is one matter, but the substantive
content of those rules is quite another. In truth, much of the substantive content of NAFTA 2.0
looks like NAFTA 1.0, with certain ideas or provisions grafted from TPP. Of course, a complete
appraisal of what each of them “got™ versus “gave” involves a painstaking analysis of not only the
provisions in each Chapter, but also the NCMs in the Annexes, and the details of the Side Letfers.
That said, what was the overall balance of rights and cblizations that persuaded Canada, Mexico,
and the U.S. to agree to NAFTA 2.0 — the key provisions that led to a “Grand Bargain™ of sorts
(though not nearly so grand as that of the 1986-1994 Uruguay Round, discussed in a separate
Chapter)?

If the rhetoric of President Donald J. Trump on 1 October 2018 (the day after the UEMCA
negotiations concluded), then there was not much of a balance. He declared the pact to be “truly
historic,” and “the bigzest trade deal in the United States history.™ Yes, revising NAFTA 1.0 was
historically significant, but no, NAFTA 2.0 was not the largest trade agreement. That crown goes
to the Uraguay Round Agreements, signed with over 100 countries, which gave birth to the WTO.
The President spoke of the “deficiencies and mistakes™ in M4FTA 1.0, which was “perhaps the
worst trade deal ever made,” judged the new agreement to be “much more reciprocal,” and said it
“will support many — huadreds of thousands — American jobs."2® He saw NAFTA 2.0 a5 an example
of his “America First” policy, and declared that “[w]ithout tariffs we wouldn’t be talking about a
deal” meaning that the actual imposition of Section 232 steel and aluminum tariffs, and the
threatened imposition of Section 232 auto and auto parts tariffs, forced Canada and \{e‘euco to the
bargaining table with America, and compelled them to submit to American demands !

The reality was more nuanced than the American President bellowed, as Canadian Prime
Minister Justin Trudeau explained (politely). NAFTA 2.0 was “profoundly beneficial” to
Canadians, but the deal was tough to negotiste, and the outcomes were not all one way:

Ouoted in Donald Trump Says New Trade Deal is “Most Important Ever,” BBC NEWS, 1 October 2018,
. bbe.comnmews business 45711305, [Herzinafter, Donald Trump Saue ]

" Quetsd in Donald Truomp Sqye.

n Quotsd in Donald Trowp Sqye.
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We had to make compromises, and some were more difficult than others™ ... We
never believed that it would be easy, and it wasn't, but today is a good day for
Canada ™!

Ultimately (perhaps) the President agreed with the Prime Minister. After declaring it a “privilege™
to trade with the U.S., Mr. Trump added:

So we have negotiated this new agreement [with Mexico and Canada) based on the
principle of faimess and reciprocity - to me it's the most important world in trade,
because we've been treated ko unfairly by so many nations all over the world 3

He concluded the LSMCA was “terrific” for 21l three Parties. What, then, were the terms that
cansed the Parties to agree to the deal? That is, what was the overall economic “give” and “take”
that caused them to see the deal as, on balance, in their self-interests?

First, America achieved its objective of a vastly tighter auto ROO. The 12.5 percentage
point increase (from 62.3% to 73%) in required North American value added, and the 516 per hour
minimum wage test for 40%-43% of the value, was the strictest ROO found in any FTA in the
world.* President Trump called the new ROO “the most important thing,” and predicted:

We will be manufacturing many more cars. And our companies won't be leaving
the United States, firing their workers and building their cars elsewhere. They no
longer have that incentive 3*

America also won a modest increase in access to Canada’s dairy market, essentially from 3.25%
of that market (which Canada conceded in TPP. and continued in CPIPF), to 3.50% (for the
benefit solely of American dairy exportz). Further, America persuaded Canada to eliminate its
Class 7 UF milk classification, which the U.5. said impeded exports of this product. The U.S. did
not have to concede its own milk and sugar quota protections. The U.S. also obtained clear MFN
and national treatment commitments with respect to financial services, and persuaded Canada and
Mexico to prohibit local data storage. And, a copyright protection rule of 70 vears, protections for
trade secrets, and a commitment to enforce IPRs with civil and criminal penalties.

Alas, the US. had to concede that neither Canada nor Mexico would accept a five-year
Sunset Rule on N4FTA 2.0. As per Article 34:7, the U.S. settled for a 16-year period, with joint
review after six years, and renegotiations (if necessary) to extend for a further 16-vear term, and
s0 forth:

Article 34:7: Review and Term Extension

" Quoted in Donald Trump Says.
: Quotsd in Donald Trump Sqys.

To be sure, the USMCA lacks 3 mechanism for adjusting the $16 for inflation, 3 point erifics noted. See David
Leonhardt, Trump's NAFTA ir lee a .Brx:m Sandhwich, WEW YORE TMMES, 2 October 2013,
wwnwnytimes cony'2018/10/02 opinion trump datrade dealbtmal).  [Hereimafter,  Trump's
NAFTA]

4 Quated in Sharmon Pettypiece & Andrew Mayedz Trump Lauds NAFTA Suseezzor Aceord, Chider Taviff
“Babiec " (1}, 33 International Trade Reporter (BNA) 1283 (4 October 2018).

i3

Thiz Agreement shall terminate 16 years after the date of its entry into force,
unless each Party confirms it wishes to continue the Agreement for a new
16-vear term, in accordance with the procedures set forth in paragraphs 2
through 6.

No later than the sixth anniversary of the entry into force of this Agreement,
the Commission shall meet to conduct a “jomt review” of the operation of
the Agreement, review any recommendations for action submitted by a
Party, and decide on any appropriate actions. Each Party may provide
reco dations for the Commission to take action at least one month
before the Commission’s joint review meeting takes place.

As part of the Commission’s joint review, each Party shall confirm, in
writing, through its head of government, if it wishes to extend the term of
the Agreement for another 16-vear period. If each Party confirms its desire
to extend the Agreement. the term of the Agreement shall be automatically
extended for another 16 years and the Commission shall conduct a joint
review and consider extension of the Agreement term no later than at the
end of the next six-vear period.

If, as part of a six-year review, a Party does not confirm its wish to extend
the term of the Azreement for another 16-year period, the Commission shall
meet to conduct a joint review every vear for the remainder of the term of
the Agreement. If one or more Parties did not confirm their desire to extend
the Agreement for another 16-year term at the conclusion of a given joint
review, at any time between the conclusion of that review and expiry of the
Agreement, the Parties may avtomatically extend the term of the Agreement
for another 16 years by confirming in writing, through their respective head
of government, their wish to extend the Agreement for another 16-year
period.

At any point when the Parties decide to extend the term of the Agreement
for another 16-year period, the Commission shall conduct joint reviews
every six years thereafter, and the Parties shall have the ability to extend the
Agreement after each joint review pursuant to the procedures set forth in
paragraphs 3 and 4.

At any point in which the Parties do not all confirm their wish to extend the
term of the Agreement, paragraph 4 shall apply.

The Sunset Clause settlement assured the ULS. that NAFTA 2.0 would remain a living document,
and potentially an up-to-date, evergreen one, in that the reviews by the Parties would be undertalen
at six-year increments, and thereby give the Parties a decade to fix problems before considering
whether to approve or terminate the 16-year mark.

16
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Second, Canada saw its three “red lines” respected against severe American onslaughts.
The N4FTA 1.0 Chapter 19 AD-CVD dispute resolution panel system carried through to N4FTA
2.0 (in Chapter 10). 8o, also, did the NAFTA 1.0 cultural industry protections (in Article 32:6 of
the USMCA). And, via the Section 232 Side Letter, the U.S. pledged not to impose national security
tariffs on up to 2.6 million vehicles (including cars, and SUVs, but not pick-up trucks) from
Canada, and to consider upward revisions of that cap. The initial threshold was passive, set at 40%
higher than Canadian shipments.

As for the dairy concessions Canada made were not cosmetic, and the Dairy Farmers of
Canada opined that 220,000 Canadians in the dairy sector were “sacrificed.”** But, in no way did
the U.8. succeed in dismantling Canada’s long-standing SMS scheme 39 Canada did not get
expanded access to U8, government procurement markets, nor an eazing of immigration mles on
NAFTA business visas (so-called “TN™ visas, via an expansion of the list of eligible occupations
eligible for those visas) for its professionals to migrate temporarily to the TU.S. (as the visa rules
remained largely the same as in NAFTA 1.0, though the cap on TN visas for Mexican workers was
eliminated) 37

Finally, Mexico won a clear statement about the sovereignty of its energy resources. Like
Canada, Mexico obtained a Section 232 exemption for more vehicles (again, cars and SUVs, but
not pick-up trucks) than it historically shipped on an annval basis. Also like Canada, the cap was
passive — 40% over Mexico's annual shipments. And, Mexico was willing to see labor rates rise
in Mexico, with the new auto ROO, to address socioeconomic inequalities that worsened after
NAFTA 1.0. At the same time_ Mexican officials conceded that roughly 32% of the cars made in
Mexico (at the time the USMCA was agreed) would not qualify for DFQF treatment, because of
the new ROQ.

Moreover, the drastic reduction of the N4FTA 1.0 Chapter 11 ISDS mechanism did not
help Mexico in the eyes of foreign direct investors. They enjoyed the certainty of the mechanism
with respect to any FDI under NAFTA 1.0 (as opposed to adjudicating expropriation and
nationalization claims in Mexican courts, which they perceived as less independent than [SDS
panels). With NAFIA 2.0, the subject matter jurisdiction of ISDS panels was cut down (to the
energy. infrastructure, NG, oil, and telecommunications sectors), and only with respect to Mexico
(ie.,I8DS mechanism was phased out for Canada). Mexico also conceded less access to American
government procurement markets than they had under the old N4FTA (though they had not taken
advantage of that access).

Aside from their individual, self-interested calculations, the three Parties also came
together on shared (or mostly shared) interests. A new Chapter on digital trade, with enforceable
consumer protections and limits on lisbility for third party content posted on internet platforms,
and restrictions on the ability of a government to force disclosure of source code, were examples.

f‘ Ouotsd in USMCA Trads Deal
See Emily Tamhn, Trump Haz Wor The Dairy War ﬂmk Canada. Bur Was It R’arrklr? BUZZFEED NEWE,
1 Or.tnbel ‘,018, vk ‘ com/article’amil trump-wins-the-dairy- da-but- 3

See Damel Dale & Tonds Maccharles, Canada, U5, Reach New NAFTA Deal, THE STAR (Toromto), 30
8 ber 2018, hitps://wuw thestar commews world 2018/09/30/ canad } naftz-deal html
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They agreed to retain the NAFTA 1.0 Chapter 20 state-to-state dispute settlement mechanism_ They
all could take pride in higher and/or more enforceable labor and environmental standards, albeit
with varying degrees of enthusizsm. Likewizse, with respect to the protection period for biologic
medicines (ie., the period of marlet protection for branded biologics before they faced
competition from generics). 10 years reflected a compromise between America’s 12-year rule, and
Canada’s 8-year rule3? (Arguably, it was not markedly different from the “3 + 3" rule in TPP)

The Parties alzo resolved a three-way controversy about the thresholds for cross-border
shipments that would be duty-free: the U.S. level remained at $300, while Mexico and Canada
raised theirs to $100 and $117, respectively — in effect, a compromise between on-line retailers
and local store owners. And, they resolved certain sui generis disputes, such as that between the
U.5. and Canada on selling wine: the two Parties agreed in a Side Lefter that Canadian liquor stores
(by 1 November 2019) could not prohibit ULS. wine on their shelves. (Stores, particularly in British
Columbia, had been doing 50 via the so-called “store within a store™ requirement, whereby
imported wines could not be sold on the same shelves as Canadian wine.) But, they left some issues
unresolved, most notably, Section 232 steel and aluminum tariffs 37

Indubitably, each Party knew it had a shared interest in staying in an integrative, rule-of-
law framework that, on balance, had served each of them well for nearly one quarter of a century.
They felt the sheer force of historical and political forces in favor of continued North American
integration, above and beyond the reciprocal economic concessions they weighed as individually
beneficial Hopefully, they learned the bitter lesson of political history: do not oversell a trade deal
to the public, a5 was done with NAFTA 1.0 in the early and mid-1990z.*0 Surely, going forward,
they felt the need to repair their relationships after over a vear of bitterness 41

" See USMCA Trads Deal; Heather Long, U725, Canada, and Mexico Just Reached a Swesping New NAFTA
New  Deal  Heres Whats In I TEE TWASHINGTON POST, 1 Oetober 2018,
www washing ost.com business 20181001 us-canada-menico-jst-reached-swasping-new-nafts-deal-heres-

\\hm-rr,"naredumn&trh:n terny=.a7d44482624d.

That Canada was willing to sizn NAFTA 2.0 without a ssttlement of the Section 232 dispute was notable.
Canada relies heavily on the American market for its alwmimm and steal exportz. Indeed, 84% (a2 of Oetober 2018)
of Canadian alomimum produetion iz shipped to Ca.ua.da hance tha 10% Section 232 tariff affected most of Canada’s
auipmoﬂha‘t ity. Canadaiz hat lezs d dent on Ameriea 2z 2 steel market, but the 23% Saction 232
is an even more serious impediment than the 10% odu.t\ See Danialle Bochova, Jozh 'l\mgru\e & Joe Deawx, Fith

NAFTA Deal, Trump Opens Door to Metal Tariffc Agrsement (2), 35 Intemational Trade Raportar (BNA) 1234 (4
Ocmb!r 2018).

a See Trump ' NAFTA (stating: "l'hemam\‘.hm,,tohw\» zhout the big new North American trade deal is that
it’s not achually 2 new trade deal. It's a set of modast revisions to NAFTA — the old deal — and President Trump 1=
eugzmhn; their siznifieance, soha can claim to have replaced NAFTA™ and reporting a tweet from historian Kevin
Kruse: “T made 2 wosderful new sandvwich by 2dding Lettuce and Tomato to Bacon and some bread. Im calling it the
LTB!™).

i See Lazzons; David Ljmnggren & Steve Holland, How Trump ‘s Son-in-low Helpsd a 1.2 Tvillion dee Zam
Stay Intact, REUTERS, 1 October 2018, wwwrauters com/article ns-trade-nafta-knshner how-tr
helped-a-1-2-tillion-trade-zone-stsv.intact iAUSKCNIMCOM. At the November 2018 G-20 Sumnct in Buenos
Mires, outzoing Mexican Prasident Enriqua Pafia Nisto bestowed on President Trmp's son-in-law, Jared Kuchner,
Mexico's highest honor, the Order of the Azter Ezgls for Mr. EKuchner's work on the TSMCA, but hiz domz so
provoked widespread eriticizm, because of Mr. Trump's stance toward, and comments about, Mexican mmisrants.
See Mexican Homor for U5, s Eushner Sparks Criticizm, BBC NEWE, 18 November 2018, o bbe. comnews'warld-
Latin-america-46376341; Mexice to Bestow Top.Honar on Trumpﬁon in-law, Spm’hrﬁg Tovitter Outery, REUTERS, 27
November 2018, www reuters.com/article/ns-mexico-polities-lushner to-hestowr-top-honor-on-trump-son-
in-law-sparking-twitter. v-1dUSECNINGOT.
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IV.  National Level (1): Wil the Section 232 National Security Tariffs on Canadian and

Mexican Steel and Aluminum End?

. Findings and Choices

On 11 and 20 Janwary 2018, the Department of Commerce (DOC) delivered its Section
232 Steel and Aluminum Reports, respectively. to President Trump. Neither was released publicly.
until 16 February. Both found imports “threatened to impair the national security” az per Section

232

In its 262-page Steel Report, the DOC found:

The United States is the world's largest importer of steel. Qur imports are
nearly four times our exports.

Six basic oxygen furnaces and four electric fumaces have closed since 2000
and employment has dropped by 33% since 1993

World steelmaling capacity is 2.4 billion metric tons, up 127% from 2000,
while steel demand grew at a slower rate.

The recent global excess capacity 1z 700 million tons, slmost 7 times the
annual total of U.5. steel consumption. China is by far the largest producer
and exporter of steel, and the largest zource of excess steel capacity. Their
excess capacity alone exceeds the total U.S. steel-making capacity.

On an average month, China produces nearly as much steel as the U.5. does
in a year. For certain types of steel, such as for electrical transformers, only
one U8, producer remains.

As of February 135, 2018, the U.S. had 169 antidumping and countervailing
duty orders in place on steel, of which 29 are against China, and there are
25 ongoing investizations. 2

And, in its 239-page Aluminm Report, the DOC found:

Aluminum imports have risen to 90% of total demand for primary
aluminum, up from 66% in 2012.

From 2013 to 2016 aluminum industry employment fell by 58%, 6 smelters
shut down, and only two of the remaining 3 smelters are operating at
capacity, even though demand has grown considerably.

At today’s reduced military spending, military consumption of aluminum is
a zmall percentage of total consumption and therefore is insufficient by
itselfto preserve the viability of the smelters. For example, there is only one
remaining U5, producer of the hish-quality aluminum alloy needed for
military aerospace. Infrastructure, which is necessary for our economic
security, is a major use of alumimum.

- Tnited States Department of Commercs, Sscrstary Rocs Relsares Stesl and Alwmirnom 232 Reports in

Coordination with White House (16 February 2018), savw.commerce. sov/news!

relazses 201 8/02 secretary-

r1ozs-releasas-steel-and-zlwmimm-232-reports-coordination. [Hereinafter, Secrerary Ross Relsases.]
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. The Commerce Department has recently brought trade cases to try to
address the dumping of aluminum. As of February 13, 2018, the U.S. had
two antidumping and countervailing duty orders in place on aluminum, both
against China, and there are four ongoing investigations against China *

S0, the DOC offered the President a menu of choices:**
(1)  Global Tariff Option

. A tariff of at least 24% on all steel products from all countries.
. A tariff of least 7.7% on all aluminum products from all countries.

(2)  Hybrid Option

. A tariff of at least 53% on all steel merchandise from 12 countries: Brazil;
China; Costa Rica; Egypt; India; Korea; Malaysia; Russia; South Africa;
Thailand; Turkey; and Vietnam. Steel exports from all other counties would
be subject to a quota. For each such other country, steel exports would be
capped at 100% of that country’s 2017 steel exports to America, on a
product-by-product basis. So, for instance, if Canada shipped 100 metric
tons of stainless steel in 2017, and 200 metric tons of steel coil, then its
exports of those products would be limited to 100 and 200 metric tons,
respectively.

. A tariff of 23.6% on all aluminum merchandize from five sources: China;
Hong Kong; Russia; Venezuela; and Vietnam Aluminum exports from
each other countries would be capped at 100% of its 2017 exports, on a
product-specific basis, to America.

(3)  Global Quota Opticn

. A global quota, with country-specific shares in that quota, on all steel goods.
Each country’s share would equal 63% of its 2017 steel exports, ie, its
exports to America would be slashed by one-third.

a Secratary Rosz Releases.

w See United States Department of Commerce, United States Deparoment of Commerce, The Effect of Importz

af Stesl on the National Sacwi.u'. An Imvestigation Conductsd Undsr Section 232 q,l"!ke Trads Expansion.det q,l"J 042,
_»L. 1 2018,

A January

wu 2 B0V mmmercezmﬁle-&eﬂectd'

orts of steel on the natiomsl security -

wn‘.h mda::’hm Zﬂlsﬂlllﬁ Uhnited States Departmert afl:"amrcs. The Effect of Imports of Aluminum on
the National Security, 4n Imvesti Conducted Under Section 232 af the Trads Ex Act of 1962, Az Amended
Q17 Jamary 2018),
WWW.commerce Eov/sites commerce gov filas'the effsct of imports of alwminum on the national security -

with redactions - 20180117 pdf: David Lawder & Laslay Wroughton, 15, C Dep Proposes Hafty
Jmport Curbs on Stesl, Alumirnon, REUTERS, 16 Fabroary 2018, hitps:/wwnwr rauters com/artiele ns-usa-trada-stealn-

proposes-hefty-import-curbs-on-steel-ab
Commsros Department Proposes.]
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. A global quota, with country-specific shares in that quota, on all aluminum
goods. Each country’s share would equal 86.7% of its 2017 aluminum
exports, i.e., its shipments to America would be cut by 13%.

The options contained no a priori exemptions for NAFTA Parties. For all three options, any
American compaty could request an exclusion for a specific product, if the U.S. lacked sufficient
domestic production capacity in that product and the company needed it, or (somewhat ironically)
on national security grounds.

None of the menu opticns was “light” fare, ie., they all called for heavy trade barriers.
They suffered from obvious defects. First, a global remedy — whacking all steel or all aluminum
product categories, instead of targeting certain product categories — might have unintended
consequences. [t might deprive the American market of one class of merchandise (that is not
produced in high volumes in America), but have little effect on another class (where America has
production capacity). Second, quotas create administrative costs, quota rents, and races among
suppliers to get their merchandize under the quota threshold. Thus, they suffer from the familiar
flaws laid bare by Neo-Classical Economic anatysis. Third, none of the options dealt directly with
the core problem of global overcapacity in the steel and aluminum markets. That required a
plurilateral negotiated outcome. Fourth, penalizing foreign countries that trade fairly, and steel and
aluminum consumers in America (2., the downstream steel-consuming industry, which employs
6.5 million Americans), when significant excess capacity in just a few countries, such as China,
existed, seemed ineffective.

The DOC defended these options as necessary to give the American steel and aluminum
industries long-term viahility. By that, the DOC meant boosting U.S. capacity utilization to
roughty 80% in each industry, up from the 2017 level of 73% in steel and 48% in aluminum, by
slashing steel imports by 13.3 million metric tons and aluminnm imports by 669,000 tons ** Query
whether 80% was a realistic target. In steel, world capacity utilization rates averaged from 71.7%
(April 2016) to 73.5% (September 2017).*9 Surely other steel producers would not trade offa dfop
of several percentage points in their use rates for an increase in America’s rate.

. March 2018 Presidential Proclamations

With the discretion to accept, modify or reject the DOC recommendations, the President
had 90 days (from the delivery dates) to make his decision. Beleaguered steel and alumi
workers, long-promised relief, were not left wondering for long whether DOC found a national
security threat from foreizn imports to justify the President unilaterally adjusting imports through
a tariff or quota, or entering into negotiations with foreign shippers. In March 2018, Mr. Trump
chose a more extreme version of Option 1: global tariffs of 23% and 10% on steel and aluminum,
respectively

¥ Ses Natalia Weng & Danislle Bochove, 4r Trump Targsts Forsign Metal, Canada Arguer for Exenption,
33 Intemnationzl Trade Reporter (BNA) 265 (22 February 2018).
See World  Steal -\sauclm FPresr Relsare — September 2017 (}uds Steel  Production,
o, v.worldsteel orsmads ] 20177 ber-2017-crude-stael-prods bt
011 steel, see Presidential Pmcimnunon on. J!.a}muﬂgfmparas qf'ﬁ!esi into the United Stares, § March 2018,
ww.wh ov/presidential-acti imports-steel-united-states |
Proclamation 9703 of § March 2015, 83 Federal Register mmber 51, 116‘3 11630 (13 March 2018). “Stael articles™

2

However, the President exempted imports from Canada and Mexico. He held open the
possibility of further country-specific exemptions for countries with which America enjoys a
“security relationship,” but left that term undefined. The State Department zaid 34 other countries
participated in collective defense arrangements with America, including most of the EU (via the
April 1949 NATO accord), Australia and New Zealand (on account of a September 1951 treaty,
and the September 1934 Sowuth East Asia Treaty), Korea and Japan (through October 1933 and
January 1960 bilateral defenze treaties, respectively), pluz Costa Rica, Thailand, Turkey, and
Venezuela * Brazil said it, too, qualified, thanks to the September 1947 Rio Treary. Presumably,
all arrangements counted, and there was no need for a new deal - a position Ausiralia asserted.
The obvicus country not in a deal, and thus ineligible for a security arrangement waiver, was
China. But, what about India, which collaborates with the U8, on security matters, but lacks a full
defense treaty?

Two weeks after issning the Proclametions, and the day before the Section 232 tariffs took
effect, the Administration clarified several questions on both country-specific exemptions and
product-specific exclusions ** For example:

covered by the 23% tariff, s par Paragraph 11(1) of this Proclamation, were HTSUS f-digit CT3H categories
“7206.10 through 7216.30, 721659 throngh T301.10, 7302.10, 730240 through 7302.50, and 7304.10 throuzh
7306.90.... Paragraph 11(3) zuthorized the Commerce Secretary to zrant product-specific exchisions “for amy steal
article datermined not to be produced in the United States in a sufficiant and reasonably available amount or of 2
hsfzdm qualm " and for spaclﬁl: nahmal secunity considerations.™
sae P ) ion en .{réu.rrm‘, Impwts qf {Jmimmt intg the United S.rabs.. 8
March ;.DIB woww. whitsh 'presidential impaorts-ah
nited-states/, Proclamation 0704 af § March 2018, 83 Federal Register number 31, 11619 11624 (15 March 2018).
A lumimam articles” coversd Ty the 10% tariff, as per. Pmmph 10¢1) of this Pmc!mmmon were the following four-
digit CTH, plus two 10-dizit es: () g immm (HTS 7601); (b) alumimim bars, rods, and profiles
(HTS 7604); () dhmminwm wire (HTS 7605); (d) zhmimum plate, cheet, strip, and foil (flat rolled produets) (HTS
7606 and T607); (=) almmum fubes and pipes and tube and pipe ftting (HTS 7608 and 7605); and (f) alummm
castings and forzinzs (HTS 7616.95.31.60 and 7616.59.51.70)." Here, too, the Proclomation (in Parazraph 10(3))
authorized the Commerce Seeratary o excluda “any zluminum article determined not to be produced m the United
States in 2 sufficient and reasonably availabls amount or of 2 satisfactory quality,” and for “specific national sacurity
conzidarations "
Both Proclamations took effect after 15 days of signing, i.e, 23 March.
w See s, Department of  State, Us. Collactiva Defenza Amrangements,
. state vzl collectivedefansa’ (as of March 2015).
w Se\s PYs.szdmnal Prm!mmonddtmnngfwom qf&.rss! into the Ukitsd States, 22 March 2018, 'm 49, (1),
. whi o dinsting-imports-steel-united-statas-2
Prezidential Proclamation Aq}mnng Impon‘: qf {Jmimﬂm into the Lm{sa‘ Starss, 12 Mard: 018, M -1-9 (1)
v whitehonss gov] dj Elmmr‘“ I ited-states- 2/
The White House, President Trump Approves Section 232 Tariff Modjfizations, 22 March 20]8
. whiteh o president-trump-approves-section-232-tariff modifications’; China Hit
Back on Trump Taift o Ewope Off Hook for Now, BLOOMBERG, 22 March 2018,
www. bloombers, com/politics/articlas 2018-03-12 nump-ordars-30-billi kit on-cbi d id-trad i
Flaquests for one-year country- or product-specific sxclusions from the Section duhuneededto follew DOC
procedurss, published at 83 Federal Register mumber 33, 12106-12112 (19 March 2018). Notably, within lass than
one month of this publication, over 1,300 exclusion pel:iticms (with product sxemption requests from 63,000
companiaz) had been filed
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(1)  Korea agreed to reduce its steel exports to America by 30%, in exchange for the
rest of its steel being excluded from the Section 232 tariffs ¥ Much of the steel
Korea exports originates in China (including steel subject to U.S. AD-CVD orders),
and Korea processes it before shipping it onward. Query whether this agreement
constituted a VER, and violated the WTO Safeguards Agreement? After all, under
the deal, Korea said it would limit its annal steel exports to America to 70% of the
average of its steel exports between 2015-2017 (to 2.7 million tons annually).
Would the U.8. invoke the GATT Article XX national security provision as &
defense, given that the violation iz of a different accord?

(2)  Australia, Argentina, Brazil, and the EU won “suspensions” ie., temporary
exemptions (spanning roughly five weeks), of the 23% and 13% tariffs on their
steel and aluminium exports, respectively.

Amazingly, the Pentagon openly disagreed with the White House in initiating a Section 232 action.
Secretary of Defense James Mathis publizhed a “consolidated position from the DOD:"”

DioD believes that the systematic use of unfair trade practices to intentionally erode
our innovation and manufacturing industrial base poses a risk to our national
security. As such, DoD concurs with the Department of Commerce’s conclusion
that imports of foreign steel and alumimim based on wfizir trading practices impair
the national security. .... [H]owever, the U.S. military requirements for steel and
aluminum each only represent about three percent of US. production. Therefore,
DOD does not believe that the findings in the [DOC’s Section 237] Reporis impact
the ability of DoD programs to acquire the steel or aluminum necessary to meet
national defense requirements 51

The DOD favored targeted tariffs, which would shield our allies, and collaborative solutions to
deal with the underlying problems of Chinese trans-shipment and over-capacity.

. Trade War?

Foreign trade partners reacted swiftly. China called the DOC Reports “baseless.” and a
disguised safeguard measure, thus entitled China under the WTO Agreement on Safeguards to
draw a list of concessions to the U.S. it would suspend’? That way, China felt it could insulate
itself from catalyzing a trade war with its own unilateral measures: by characterizing America’s
Section 301 action as a veiled safeguard, China could accuse the U.S. of acting outside the lines,
while its retaliation stayed within them. Of course, the U.S. did not notify the WTO of its Section

. See David Lawder, U5, South Korsa to Revise Trads Pact with Cuwvency Side-Deal Autos Consessions,
FEUTERS, 27 March 2018, wwwreuter Jarficle/us-usa-trads hkorea'n-s-south-korea-to-revise-trade-pact-

ith v-side-deal-autos dUSEBNITHA2SL: Toluse Olonunnipa & Andrew Mayeda, Trump Scores
Hir  Firt  Revised Trads Deal, With Sowh Korea BLOOMBERG, 27 March 2013,
wuw bloomberz, comnews articles'2018-03-28 trump-scores-his-first-revised-trade-deal-with-south-korea.

' Memaorandum for Secretary of Commerce from Secretary of Defansa (aneral Jamas N. Mattizs, Rasponsa to
Staal and Ahumirum Policy Recommendations {undated),
W, Eovaif o files/d of defanse memo response to steel and alumimum p
oll recommendations

Quotsd in U5 Commerce Department Propases; China Adopts.
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232 action as a “safeguard,” which it was obliged to do if that action indeed was a safeguard. And,
if it was, then the U8, would have to offer China — and all other WTO Members with a substantial
export interest in the subject merchandize — the opportunity for consultations with a view to them
suspending equivalent trade concessions against the U.S

So, China contemplated safeguard-like retaliation on American coal, electronics, sorghum,
and soybean exports, and shifting LCA purchases from Boeing to Airbus. Specifically, China listed
128 American exports it hit (effective 2 April 2018) in a two-tiered fashion:**

(1) A first group of 120 items, including, fruit (fresh and dried), ginseng, nuts, rolled
steel bars, and wine, would draw a 13% taniff, if the two countries could not reach
an agreement on compensation.

(2) A second group of § items, which ncluded frozen pork and other processed
agricultural goods, and scrap aluminum, would draw a 23% tariff, assuming no
compensation agreement, and following China’s evaluation of the effects of
retaliation against the first group.

The Chinese tariffs, affecting $3 billion of trade, were worth $611.5 million. The EU also
threatened retaliation against American exports of cheese, juice, Kentucky bourbon, peanut butter,
Harley-Davidson motorcycles, and Levi’s jeans. Japan said it would consider retaliatory levies on
American inports, plos a WTO lawsuit co-filed with the EU against the U8 China and other
partners also had planned zhead: during 2017, in anticipation of the possibility of their exports
being hit with a Section 232 action, they upped steel exports to the U.S. by 15%.5

Jamaica, too, had its worries: it is a top producer of bauxite, which iz an input into
aluminum ¥ Chinese and Russian interests held alumina refineries in Jamaica, and such foreign
direct investment (FDI) bolstered Jamaica’s economy (including by cutting the country’s debt
from 140% to 103% of GDP). The Section 232 action, coupled with trade sanctions imposed by
the Trump Administration against Russia, could hobble Chinese and Russian aluminum exports to
America, with adverse upstream knock on effects for Jamaica’s bauxite sector and FDI inflows.

Many WTO Members threatened a DSL/ case, raising the spectre of a showdown over
GATT Article XXI. That spectre materialized on 3 April 2018, when China filed suit against the
U5, with China following through on its contention that the Section 232 action 23% steel and
10% aluminum duties were disguised safeguards (“safeguards measures in substance,” as China

“ Ses China Hitr; China Adopes; China Hits Back with Tariffs on U.S. Imports worth §3 b, BBC NEWS, 2
April 2018, wwwbbe com/mews ‘world-asia-43614400; Teazamme Finn, Perdus Backs Trump’s China Tarifft as
Farmers Fear Retaliation, Infemational Trade Daily (BINA) (26 March 2018); Mavkets Edey on Trads War Fears,
BBC\"E“E 23 March 2018, swnw. bbe com/news busmess-43 510802

Sss Brian Yap, Japa.n Could Retaliate Against Trump s Metal: Tarifft, 35 Intemational Trade Reporter
gBNA ) 547 (19 April 2018).

Sss Toluse Olonmuipz, Republicans Challenge Trump on Steel, Aluminum Tavifit, 33 Internationzl Trads
Reporter 232 (22 February 2018).

See Lucien Chawvin, Jamaica Concarmed Over Collateral Damage of U5, Tarifft, 33 International Trade
Feporter (BNA) 333 (19 April 2018).
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put it in its DSU complaint), and fatled to meet the criteria for safeguard actions set out GATT
Article XTX and the WTO Safeguards dgreement 7 China's complaint alleged:

the United States has failed to make proper determination and to provide reasoned
and adequate explanation of “unforeseen developments” imports “in such
increased quantities™ and “under such conditions,” and “cauvse or threaten to cause
serious injury to domestic producers.” and the United States has also failed to
follow proper procedural requirements including, for example, notification and
conzultation procedures, and has failed to apply the measures in s proper matmer,
for example, ap'ahcanou itrespective of source of supply and only for necessary
period of time

China further argued the Section 232 tariffs breached U.S. tariff bindings under Article II:1(a)-(b)
of the General Agreement on Tariffs and Trade (GATT), violated the U.S. most favored nation
(MFN) obligation under Article L[] (because they were selectively applied against certain
Mernbers, such as China), and were administered in a non-transparent (namely, non-uniform,
partial and unreasonable manner) in breach of Article X:3(a).

Would the Section 232 tariffs boost joba? Domestic observers pointed out tariffs would
benefit a concentrated few, but hurt many. ¥ For instance, steel mills with excess capacity could
be restarted, albeit with delay. U.S. Steel was an example: it considered restarting one of its two
idled blast furnaces at its Granite City, Illinois facility, and thus hiring 500 workers, but the process
would take four months. Steel producers that rely on specialty steel imports might end up laying
off workers. Russian-based Novolipetsk Steel PAO was an example: it has plants in Indiana and
Pennsylvania that make steel sheet for customers like Caterpillar, Inc., using steel slap imports,
and considered laying off up to half of its 1,200 workers at those plants.

V.  National Level (2): Will Section 232 National Security Tariffs on Foreign Autos and
Auto Parts be Imposed?

. May 2018 Investigation Announcement

On 23 May 2018, Donald J. Trump announced he had mstructed the DOC fo initiate the
third Section 232 investigation of his Presidency, namely, against imports of automobiles,
including light trucks, SUVz, and vans, plus auto parts. The President called for consideration of
a global tariff of up to 25% on all such merchandize, arguing “[clore industries such as automohbiles

o

See World Trade Organization, United States — Certain Measures on Stesl and Aluminum Produsts - Request
Jfor Consultations by Ching, WI'DS344/1, G'L/1222, G'SGD30] (9 April 2018) [hersinafter, Conplaind; World
Trade Orzanization, China [nitiates mDupum Conmfmm.dgmm{ U8 Tariffs on Stesl, Alorinum Produces (9
A}ml 2018). Both d areat ywwwto. : enews18 o/dei4drfe 0Gaprl8 ehtm.

Complainr, T B (first bullet point).
"‘ Nick Carey, Trump Tarifft Could Cost ar well az Create Stee] Jobs, REUTERS, 7 March 2018,
W, nem:arscomn‘hdelu-uaa trade-stesl-capacity taniffs-could-cost-as-wall-as-create-u-s- steal- obs-

dUSKCNIGI39R,
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and automotive parts are critical to our strength as a Nation ™50 His Secretary of Commerce, Wilbur
Ross (1937-), added:

“There is evidence suggesting that for decades, imports from abroad have eroded
our domestic auto industry,” said Secretary Ross. “The Department of Commerce
will conduct a thorough, fair, and transparent investigation into whether such
imports are weakening our internal economy and may impair the national security.”

During the past 20 years, imports of passenger vehicles have grown from 32 percent
of cars sold in the United States to 48 percent. From 1990 to 2017, employment in
motor vehicle production declined by 22 percent, even though Americans are
continuing to purchase automobiles at record levels. Now, American owned
vehicle manufacturers in the United States account for only 20 percent of global
research and development in the automobile sector. and American auto part
manufacturers account for only 7 percent in that industry.

Automobile manufacturing has long been a significant source of American
technological innovation. This investigation will consider whether the decline of
domestic automobile and avtomotive parts production threatens to weaken the
internal economy of the United States, including by potentially reducing research,
development, and jobs for shkilled workers in connected vehicle systems
autonomous vehicles, fuel cells, electric motors and storage, advanced
manufacturing processes, and other cutting-edge technologies 51

Exactly how broad the investigation would be was unclear. “Motor vehicles and parts™ iz a broad,
undefined catezory. and the official pronouncements were inclusive: “antomobiles, including cars,
SUVs, vans and light trucks, and automotive parts™52 So, for example, were components of
vehicular air-conditioning systems, such as freon, included? What about mirrors uzed on the
reverse side of car eyeshades. or removable picnic tables built into the trunks of SUVs?

. 10 Doubts

Naturally, the statutory legal criteria for the Section 232 auto investigation were the same
a3 those in the steel and aluminum cases. However, the auto investigation raised even more serious

The White House, Statement, from the Prss:dsm o Pcnrew.ual National Security Investigarion into Automobils
Imports, 23 May 2018, www whitel eov/briefinzs ident-potential-national-security-
lm'eshgm-aumbdbmmm
ol TU.S. Department of Commerce, 23 May 2018, U085 Deparmment of Comnomsree Initiater Section 232
Tvestigation into Aute Imports, wenv.commearce g ]Mji-ﬂ)
Following thiz ammouncement was one concerning 2 public hearmz. Z20 US. Department of Commeree,

Notice of Requast for Publiz Comments and Publiz Hearing on Section 132 National Security Imvestigation of Inports
of Automobiles, Including Cars, SUT:, Fanr mdl;gil: Tvucks, and Automotive Parts, 83 Federal Ragister mumber
104, 24735-24737 (30 May 2018), wwaw. o FR-2018-05-30/pdf 201811708 pdf [Hereinafter, Public

Hsmrmg Notice.] As of 29 Tune 2018, DOC hadrlecel\edmughlg 2,300 comments. David Shapardson, GM Sqyz U5
Tmport Tariffs Could Mean “Smaller” Compary, Fewer Jobs, REUTERS, 29 Tune 2018, www reuters com/articls e~
usa-trade-autos Fm-savs-u-5-i tariff-could-mean-smaller-company-fewer-jobs-ifUSKBN1 JP2PZ.

[Heremafter, GM Squs.]
b Public Hearing Notics, 24733,
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doubts than the cases against steel and aluminum, in at least 10 respects. One of them concerned
the criteria: the auto investigation referred to the NS/BR, published at Section 705.4 of the CFR,
which contain eight criteria. The Trump Administration added six critenia, five of which were
based on the NSIBR criteria and adjusted for the auto context, but one of which appeared novel:&

(1) “The quantity and nature of imports of automabiles, including cars, SUVs, vans
and light trucks, and automotive parts and other circumstances related to the
importation of automobiles and automotive parts.”

(2)  “Domestic production needed for projected national defense requirements. ™

(3)  “Domestic production and productive capacity needed for automobiles and
automotive parts to mest projected national defense requirements ™55

(4)  “The existing and anticipated availability of human resources, products, raw
materials, production equipment, and facilities to produce automobiles and
automotive parts.

(3)  “The growth requirements of the automobiles and automotive parts industry to meet
national defense requirements and/or requirements to assure such growth,
particularly with respect to investment and research and development ™’

(8)  “The impact of foreign competition on the economic welfare of the US.
automobiles and automotive parts industry. ™58

(7)  “The displacement of any domestic automobiles and automotive parts cavsing
substantial unemployment, decrease in the revenues of government. loss of
investment or specialized skills and productive capacity, or other serious efficts "

(8)  “Relevant factors that are causing or will canse a weakening of our national
economy.”™

(%)  “The extent to which innovation in new automotive technologies is necessary to
meet projected national defense requirements.”

(10)  “Whether and, if so, how the analysis of the above factors changes when TU.S.
production by majority U.S.—owned firms 1= considered separately from US.
production by majority foreion-owned firme.”

(11} “Any other relevant factors. ™!

The criteria ara quoted from the Public Hearing Notice, 24736. The adaptations for the automotive industry,
and the novel tenth eriterion, zre evident from comparing Public Hearing Notize, 24736 with 15 CFE_§ 703 4(1](1)—
(3) (b)(l)—(‘), ‘wrww gpo. zov filsys/ple CFR-2018 hﬂel} \ul‘, dchRZUlB tn‘lel. \o|2 secT(03-4;

See 15 CFR §

st 7054 pdf

See 15 CER. § T03.4(2)2), moav.
sec705-4 pdf.
Sea 13 CFR § T03.4(2)(3), mwaw

Sew 15 CER. § 705.4(a)(4), movaw.epo.sov/fievs pke CFR-2018-tille] S-vol) pdf CFR-2018-tiflal S-vold-

See 15 CFR § T03.4(b)1), moww. pke/CFR.-2018-title] 5-vold ‘pdf CFR-2018-titla] 3-vold-

" See 15 CFR § T03.4(b)2), mww.epo.govifdsvs ple/CFR-2018-ttle] 5-vold 'ndff CFR-2018-titls] S-vold-

The first nine criteria were familiar, s was the eleventh: they were the ones used in earlier Section
232 cases, adapted for the automotive industry. But, the tenth eriterion never had been used before.
Was the Trump Administration sending a protectionist, even xenophobic, message, that domestic
production by domestic, but not foreign, companies enhances American national security.

Second, did auto imports truly threaten to impair American national security? Autos are a
consutner good. As the Association of Global Automakers argued in opposition to any Section 232
action, “America does not go to war in a Ford Fiesta™? Similarly, the Alliance of Automobile
Manufacturers (the members of which include Daimler, GM, Ford, and Toyota), not only intoned
“there is 0o basis to claim that auto-related imports are a threat to national security.” but also
highlighted the fact 98% of U.8. aute imports come from America’s allies.” That is, nearly 25%
of all autos sold in America are imported, but allied countries are the largest sources of cars and
car parts.* The U.S. (in 2017) imported 8.3 million, and exported nearly two million, vehicles. Of
the imports, 2.4 million came from Mexico, and 1.8 million from Canada - 50.6% from America’s
NAFTA partners.”® Other major car exporters to America were Germany, Japan, and Korea
(accounting for 11%, 21%, and 8% of U.5. vehicle imports, respectively, in 2017), allies that
dizagreed with the auto caze and that already were angered by the steel and aluminum cases.™®
Moreover, about 12 million cars and trucks were made in the U5 (in 2017), including by German,
Japanese, and Korean companies, all of which had large U.S.-based manufacturing and assembly
plants. The majority of Japanese and Korean vehicles zold in the U.S. were made in the U.S. How,
then, were friendly foreign imports undermining American national security?

Third, were the figures quoted by Secretary Ross illustrative of a significant increase inall
types of vehicles and components? He spoke of a 16% increase in imports between 19972017,
and a 22% drop in employment between 1990-2017. What he did not mention was that since 2009,
auto output in the U.S. grew 124%.77 Obviously, the variables he cited did not match, and he
conflated correlation with causation: were imports to blame for the decline in employment, or were
their other factors, such as automation and recession? Equally obviously, the time periods were
ot co-extensive. In eszence, a persuasive case had yet to be made that imports were a cause of
declines in American automotive output and employment (g.g., imports increased relative to
domestic production). and that such declines impaired national security, though of course, Section
232 requires nether a showing of cansation nor injury.

Quoted irn David Shepardson, Auromaksrs U8 Tariffs Will Cost Hundred: of Thousands of Jobs, Hike
Priges, R.emem, n June 2018, pavwreuters oo elans-nsa-frade-antos'autoenalears-wam-u-o-tariffe-will-coat-
hindrads of:jobs-hike prices idUSKBNITNIT?. [Hereinaft Farn]
: .d.ummrxl’osr:s Wam
4 See Andrew Mayeda & Ryan Beene, Tromp Ovders Probe to Corsider Tariffe on US. Auto Tmports, 35
International Trade Reporter (BNA) 739 (31 May 2013).

Ses Trump Adminizraion Launches Vehicle Impor: Probe, BBC NEWS, 24 May 2018,
v bbe.com news ‘world-us-canada44334343
N See Andrew Mayeda, Fyan Beane & Jenny Leonard, Tronp Threaters Allies With New Tariff, Sowing
Global Confision, BLOOMBERG, 23 May 2013, www bloombere com news articles 201 8-03-24 orders-probe-
to-considar-tariffs-on-n-z-anto-imports. [Heremafter, Trump Threatens ]

See Daina Bath Solomon & David Lawder, Mexice = Pena Meto “Optimistic ™ on NAFTA az Country Makes
New Offer, BEUTERS, 24 May 2018, vavwrenters comarticle'ns-trade nafts mevicomenico-save-will-not-

iate-naftaumek gt maka:

-offeradUSKCNIIQNIY,
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hand,

Fourth, what would the Section 232 action mean for the American economy? On the one
“[t]ne White House thinks the penalties would encourage domestic investment and

automotive production and support U.S. workers....” But on the other hand:

But America’s carmakers, including Ford, General Motors and Fiat Chrysler, are
wary as they watch what's happening to other companies canght in Trump’s trade
war, such as Harley-Davidson. The motorcycle maker suddenty found the European
Union imposing tariffs on its U5 -mannfactured products after Trump [in March
2018] instituted penalties [under Section 232] on steel and aluminum from Evrope.

The auto industry is . raising concerms about the intricacy and global nature of how
cars and trucks are made, with parts crossing borders many times to build one
automobile. Domestic and foreign brands alike are concerned that penalties would
disrupt sales and hurt their bottom lines.

Unlike the steel and aluminum tariffs — where some companies, unions and
lawmakers offered measured support for the president’s attention and protection —
there i3 near-unanimous opposition among those same groups against the push to
impose tariffs on cars.

A tax on foreign autos could have far deeper impacts than the steel and aluminum
duties Trump has already imposed [under Section 232, in March 2018]. The US.
imported some $360 billion in cars, car parts and engines last vear [2017],
compared to $29 billion in steel and $18 billion in aluminum.

The probe is geared at helping domestic brands, but even the Big Three automakers
are making it clear they aren't asking for tariff protection.

Most cars made in the U8, today are composed of only about 73 percent US.
content, for example, meaning manufacturers wouold still have to pay the tariffs on
the remaining 23 percent of parts. Of the top 10 domestically produced cars with
the most U.8. content, four are made by the Japanese brand Honda.

A 25 percent tariff, as the administration has threatened, would lead to a loss of
195,000 jobs in the U.S. auto industry [representing 1.9% of the labor force in the
auto and auto parts industry] over a three-year period, as production would drop off
by L3 percent according to a recentstudy from the Peterson Institute for
International Economics. The study projected that if other countries retaliate [in
kind, with tariffs on the same merchandize], U.8. job losses could reach 624,000
heprese:;ﬁng 5% of the auto and auto parts workforce, owing to an cutput decline
of 4%5].7

So, consider the significance of the cost to American consumers of a comprehensive 23% auto and
aute parts tariff. Many car and component companies could not absorb that increase, and would
need to choose between laying off employees or passing on the tariff to consumers. Average
American households, given their already high levels of debt, could not themselves absorb those
increases:

U.S. American consumers would have to pay $5.000 to $7.000 more for their
vehicles on average, potentially reducing U.S. auto sales by 4 million to 3 million
units @ year...

“It'll hurt the ULS. 22 much as it'll hurt Canada” =aid [Jerry] Diss [Canadian
President, UNIFOR, which represents Canadian autoworkers at FCA, Ford, and
GM], who pointed out that the majority of parts in Canadian-built vehiclez come
from the U.8. .

The problem with auto tariffs 1s that it takes a long time to shift production, meaning
American consumers would pay the price for several years, said Flavio Volpe,
president of the Automotive Parts Manufacturers’ Association, which represents
Canada’s auto suppliers.

“If your objective is to have the American companies as well as the Japanese setup
on the U.S. side of the border, you're asking private companies to absorb billions
of dollars of costs.” Volpe said, adding that it would make the North American
industry less competitive against rising Chinese players. “At a time when the TS,
iz targeting China, it is infinitely dumb "7

and Workers Under the Bus, (31 May 2018), -/ piie. v 5 3
auto-tan ffs-wonld-throw-us-automakers-and. The vtudi reliss on 2 multi-sector, multi-country, global CGE. See id.,
Appendix, and indicated:

The 193,000 and 624_000 figures are how many workers would bacome wnsmployad i the national
econonty because of macroeconomic adjustment to the shock. The percent changs of emplovment
in the auto and part industries are displaced workers who may find other jobs or be unemployed.

Id. fn 1.
-” Enstine Owram, Trump Auto Tarifft Would Slam Camada ar Trade Rhetoric Heatz Up, BLOOMEERS, 12
June 2018, www. bloombers com'news/articles2018-06-13 trump-auto-tariffs-would-slam-canada-as-rade-rhetonie-
heats-up. [Hareinafter, Trump duto Tariff ]

Likewise, “[tThe Alliance of bile M enting General Motors Co, Ford Mator Ca,
Daimler AG, Toyota and others,” said in 1tz 27 Tuna 2018 comment lzttaltotheDOC zgamst deployment of Section
232 om auto and aute part imports:

“We belisve the resulting impact of tariffs on imported vehicles and vehicls components will

™ Megan Caszella, “This Would Widen the Trade War Tewfold: " 175 dumma.im Say \u Ta Trnmp T Car

Targﬁ% POLIT[CO 26 Tume 2018, wwmpolitico.com/store 2018061265 i - ultimately harm U.8. economic security and weaken our national secunty,” the group wrote, callng

tha tariffs 2 “mistzka” and adding imposing them “could vary well set 2 danzarous precedant that
other nations could uss to protect thair local market from foreign competition ™

- The lushh:te inclines toward free trade, and its study is Shernman Fobnson, Karen Thierfslder, Jeffrey I,
Schott, Fujjin Fomg, Zhiyas (Luey) Lu & Melina Kolb, Tnonp = Propeced Aute Taviffe Would Theow US Automakerz
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Tariffs on auto parts would cause the cost of a U.S -origin car to jump by $2,00030

So, many consumers might postpone or avoid altogether a new car purchase altogether,
substitute a cheaper, U.5.-made vehicle, or perhaps look to the used car market. The diminution in
demand for cars could lead to a vicious downward spiral across the North American vehicle and
parts industries. The multiplier effects to other goods and services sectors could push the American
economy into recession. Those effects could be exacerbated by counter-retaliation against the U8,
for example by Canada, which iz America’s top export destination for motor vehicles. The EU,
too, would counter-retaliate, as it warned in its 10-page comment letter to the DOC arguing against
any Section 232 action:

EU companies make close to 2.9 million cars in the United States, supporting
120,000 jobz — or 420,000 if car dealerships and car parts retailers are includad.

I.mports“ilad, it said, not shown a dramatic increase in recent years and largely
grown alongside overall expansion of the U8, car market, with increased demand
that could not be met by domestic production.

.. [T]ariffs on cars and car parts could undermine U8, auto production by imposing
higher costs on US. marmfacturers. The EU had caleulated that a 25 percent taniff
would have a initial $13-14 billion negative impact on U.S. gross domestic product
with no improvement to its current account balance.

The Alliance =aid its analysiz of 2017 zuto sales data showed a 23 percent tariff on imported vehicles
wouldresult im an averaze price merezse of §3,300, which would boost costs to American consimers
by nearly $43 billion annually.

Automakers zre concemed tariffs would mean lazz capital to spand on self-driving cars and slectric
vehicles.

“We are already in the midst of an mtensa global race to lead on electrification and awtomation. The
inoreacad costs associzted with the proposed taniffe may result in diminishing tha U8
competitiveness in developing these advanced technologies,” the Alliance wrate.

Toyota said in a stetement Wednesdzy that new tariffs “would increase the cost of svery vehicle
zsold m the country” The automaker said the tanff would mean evan 2 Toyota Camry built
Eentneky “would face 51,800 in increased costs.™

Cuoted in_Automakers Farm

Ta be sure, auto producers were concerned about therr own bottom Imes adversely affected by mmltiple
Secfion 232 eases. Iu Septembar 2018, Ford said the 10% alumimim and 25% steel tariffs had cost Ford $1 billion m
profits since their mitial imposition in March, and warned new Section 232 taniffs on auto and ante parts would cost
300,000 aute-sector jobs nationwide in factories and dealarshipe. See Wick Carey & David Shepardeon, Trump Merals
Targf% Will Cast Ford 81 billion in Prafits, CEQ Says, REUTERS, 26 September 2013, woww reuters com/articlafus-
ford-motor-tariffa' metaletrifFe will-cost-ford. 1 billion-in-profits-cep-savs-dUSKCHIMEIZN,

W18 Faces Retalition if Car Tariffs Go Ahead, BBC NEWE, 18 Tuly 2018, wow bbe co b news busingss-
44394417, [Hersinafter, U5, Faces]
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Assuming counter-measures along the lines of those taken in response to existing
U.S. [Section 232] import tariffs on steel and aluminum, up to 5294 billion of TLS.
exports — 19 percent of overall U.S. exports — could be affected... 8!

Simply put, 25% Section 232 tariffs could be a major zelf-inflicted wound to the American
econony.

Fifth, was there a “China card” to play in the Section 232 auto investigation? China is not
an exporter of cars, light trucks, or SUVs to America, though it is a source of various parts. The
Pentagon had opposed the steel and aluminum tariffs, and it would not be a surprize if it opposed
the auto case, too, finding that the merchandise in question is not strategic, and there is no Sino-
American great power conflict at stake. At best, any “China card” seemed pre-emptive, that is, the
Trump Administration sought to blunt China’s aspirations to enter the American automotive
market 2

Sixth, were America’s NAFTA partners the real targets of the Section 232 auto case?®®
Announcing the investigation appeared to be an unartful negotiating tactic to pressure Canada and
Mexico on auto ROOs in the theretofore unsuccessful NAFTA renegotiations. Consider Canada’s
vulnerability:

Motor vehicles and parts were Canada’s biggest export after energy products,
representing about 16 percent of the C$7.4 billion ($3.7 billion) in shipments over
the first four months of this vear [2018]. The Canadian auto industry directly
employs about 130,000 people and contributes more than C$20 billion annually to
gros: domestic product, according to the Canadian Vehicles Manufacturers’
Association, which represents the Canadian arms of General Motors Co., Ford
Motor Co. and Fiat Chrysler Automobiles NV,

If the tariffs are implemented, they would shave about 0.6 percent off Canadian
economic growth. ..

With the -economy growing at about 2.2 percent that’s lopping off more than a

quarter of growth. ...
. Jan Strupezewski & Philip Blenkinsop, EU Warnr U.S. of Boomerang Effect if Trump Inpores Car Levies,
Feuters, 2 July 2018, www.reuters com/articlsus-usa-trads-ew/'su-warns-u-s-of-b g-affact-if-trump-imposes-
car-levies-idTSEBN1TE0RS.

As the EU applies 2 10% MFN rate on earz, comparad with Ameriea’s 2.5% duty, with na 23% retaliztion or
counter-retaliation, the EU tarnff 1= 73% higher than the American one. With 23% retaliztion and counter-rataliation
added to the applied MFHN rates, the diffsrence in tariff nammows to 21.4% (the percentage difference betwean 35%,
which is the sum of 25% and ]D%bj, the ELT, and 27.5%, which 1s the sum of 23% and 2.5% by the TU.5.). Hmm‘er,
32 a practical matter, the cumulative EU tariff iz a ﬂlgnLﬁcanl impediment, meofar 2= consumers respond to absolute
values. Prospective European consumers of US. car imports find 2 35% cummlative EU barrier even worse than
prospactive American consumers of EU car imports find 2 27.5% impediment.

= Sse David Shepardson & Jeff Mazon, U5, Lawncher Auto Jmport Probe, China Sqys Will Defend Taterests,
REUTERS, 24 May 2013, wownw.reuters com/articles’us-usa-trump-autos u-s-lamches-auto-import-probe-ching-savs-
\\1].1 defond interests idUSKCNIIOLYM,

Sss Trump Threatsns.
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Five automaleers — GM. Ford, FCA, Toyota Motor Corp. and Honda Motor Co. -
produced about 2.2 million vehicles in Canada last year [2017]. Approximately 83
percent of those vehicles are exported, with the vast majority going to the U.S. The
most popular models shipped to the U.S. include the Tovota RAV4 and the Honda
Civie, both assembled in Ontario plants 3

Manifestly, a 25% tariff on such exports would pose an a major impediment to U.S_ market access,
and “threaten an ever-shrinking sector in Canada that lost 53,000 jobs between 2001 and 2014.7
(Reinforcing this vulnerability was personal invective: White House trade advisor Peter Navarro
said “there’s a ‘special place in hell” for foreign leaders like [Canadian Prime Minister Justin]
Trudeau who engage in bad faith with [President] Trump. ..."3) Mexico, too, was vulnerable to a
25% tariff, even though many of the Canadian jobs were lost to Mexico:

Canada’s loss has been Mexico's gain, as production there has soared thanks to
MNA4FTA and other trade deals. In 2008, Mexico surpassed Canada for the first time
to become the second-larpest North American producer of light vehicles. ... While
total Canadian production may decline by 133,000 units between 2016 and 2020,
Mexico’s are forecast to rise by 830,000. The threat of tariffs add to the uncertainty
in the industry, which faces a potential trade overhaul as a result of NAFTA
negotiations 39

In other words, Mexico's aspirations for growth in the American market were imperiled by the
Section 232 action.

Seventh, would the uncertainty created by the Section 232 auto case cause auto and auto
parts companies to re-think their supply chains, with a view to re-ordering them outside of the
TU.5.7 After all, Canada and Mexico were CPTPP members, and have FTAs with the EU. So,
automotive products oniginating in Canada and Mexico would have DFQF access to the TPF 11
countries, and the EU. Of course, such re-ordering would take time, and depend on the position of
afirm in the commercial chain, and as an importer, exporter, or both. But, in the long run, investing
more heavily in operations outside the U.S. might have the advantages of enhancing market access
in third countries, and hedging against U.S. political risk.

Eighth, would this uncertainty deter foreign companies from investing in the U8, and
hiring Americans? Volvo, a China’s Zhejiang Geely Holding Group, answered in the affirmative. 57
Before the Section 232 auto investigation, Volve had been importing all of the vehicles it sold in
America. With rising U.S. demand for its cars, it built 3 new factory in South Carolina, which
initially employed 300 Americans. Volvo planned to boost production via a $1.1 billion factory
expanzion, and increase to 4,000 its labor force. They would make cars not only for domestic sale,
but alzo for exportation. But, two prospects imperiled Volvo's plans: Section 232 tariffs imposed

Trunp Auto Tarifft.

o Ouoted in Trunp Auto Tariffs

’ Trunp Aute Tarjfft.

! s Harnet McLeod, Folve Cars Says Aure Tavifit Threaten Jobs at New Plant, REUTERS, 20 Tune 2018,
T reiters, com artieleus-autostrade-volvevalvo-cars-ceo-save-auto-tariffs threaten-jobs-af-new-u-s-plant-

1dUSKBN1IGIBL

by the U.S. on auto parts Volve imported to incorporate into finished vehicles; and counter-
retaliatory tariffs imposed by China, the EU, and other countries on the vehicles it exports.

Volvo was not alone in this response. BMW, too, said a Section 232 action against car and
car parts would compel it to reduce its investment and workforce at its Spartanburg, South Carolina
factory.®® That plant is BMW's larzest production facility in the world, and BMW exports annually
70% of the vehicles that roll off its assembly lines. However, the counter-retaliatory measures
China and the EU took in the Section 232 steel and auto cazes included tariffs on those exported
vehicles, which BMW zaid it could not “completely abzorb,” and thus would have to raize prices
on models shipped from South Carolina to China* And, the American 25% and 10% steel and
aluminum tariffs, respectively, had raised the cost of inputs BMW imported for use in those
exports. If the U8, proceeded with Section 232 auto and auto part tariffs, then foreign countries
again would counter-retaliate. At that point. BMW could not absorb the higher counter-retaliatory
tariffs on its car exports, nor the higher U.S. tariffs on its auto part imports. BMW would have to
shift production and jobs to China and the ETJ.

When China did impose counter-retaliatory measures, not only in response to the U8,
Section 232 steel and aluminum actions, but alzo in the Section 301 caze (dizcussed in a separate
Chapter), BMW said it would have to raise the price of two crossover SUV models it makes in
Spartanburg, South Carolina and ships to China: the X4, X3, and X6.2° China had lowered its
applied MFN auto tariff from 23% to 15%, but its 23% counter-retaliation (effective 6 July 2018)
meant BMW (and all other auto) shipments from the ULS. to China faced a 40% tariff. 3o, BMW
—which in 2017 had exported over 100,000 vehicles from America to China — said it would raize
its retail prices in China on those two models by 4%-7%. BMW might have liked to raise them
furthes, but stiff competition in China among luxury brands impelled it to absorb the remainder of
the 23% counter-retaliatory tariff — and, consider shifting production and jobs overseas. In
November 2018, BMW weighed shifting production from its Spartanburg facility — which was its
largest in the world, employing 10,000 workers, and which exported 70% of its production to
China and other countries —to China *!

Most notably, GM — America’s largest automaker — jotned Volvo and BMW in saying
tariffs of up to 23% on autos and auto parts would threaten American jobs. %2 GM has (as of June
2018) 110,000 employees at its 47 manufacturing facilities across the U5, and (between 2009-
2018) invested over $22 billion in these facilities. Seventy percent of the cars GM sells in the U.S.
(as 0f 2017) are made in thosze facilities, while the remaming 30% are imported (26% of the imports

" BMW Sqw LS Tariffe on EU Cars Mzy Hit Ims..wm‘ There, REL'ITERS 30 June 2018,

o Nick Carey, Tarifit on US.-Made Model: Will Mean Pricier BMWz in Ching, RELTERS, 6 Tuly 2018,
‘o renters com/article/us-usa-trade-china-bwnw/teriffs-on-u-s-made- models-will- mean-pricier-bmmws-m-chinz-

dUSEBNITWIYV.
" Ses Norhiko Shirouzn, Exelusive: BMW to Raise Prices of Two ULS.-Made SUT Models in Ching, REUTERS,
18 Tuly 2018, wuww.reuters com'articls’us-usa-trade-china-bmw'secheive-bow-to-rajse-prices-of-two-u-s-made-
urv-models-in-chira- )dUSKBN 1004,
o See Gabrielle Coppola, BMIF May Shift Production to Ching from U.S. as Trads War Bites, 35 Intemational
Trada Reparter (BIA) 1484 (15 November 2018).

See GM Says.
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are from Canada or Mexico, thanks to MAFTA, and the remaining 14% are from China or the EU).
A Section 232 action, and the foreseeable counter-retaliation by other countries, would raise the
cost of inputs GM imports, and impede market access for finished vehicles — just as would happen
with Volvo and BMW. 8o, in its comment filed with the DOC, GM warned that a trade war in cars
and car parts would “lead to a smaller GM, a reduced presence at home and abroad for this iconic
American company, and risk leas — nor more — U_S. jobz.” GM would be forced to raize prices (on
domestic car sales, due to higher imported input costs caused by the Section 232 tariffs, and on
foreign sales, due to counter-retaliatory duties on finished vehicles), which would lezd to lower
sales, and thus a vicious cycle of shrinking output and employment, not to mention investment,
R&D, and mnovation

Ninth, would the Section 232 case embolden WTO Members other than the US. to
implement protectionist measures under the guize of national security? If o, and if any WTO
challenges against such measures were met by respondents with invocation of the GATT Article
XXI national security exception, then the threat to the WTO dizspute seftlement system and indeed
the GATT-WTO trade order, would be grave indeed. As Japan's Minister of Trade, Hiroshige
Seko, zaid: “Imposing broad, comprehensive restrictions on such a large industry could cause
confusion in world markets, and could lead fo the breakdown of the multilateral trade system based
on WTO rules.™ In effect, America’s steel and aluminum cases, followed by its auto case, would
have catalyzed the demise of the liberal multilateral trade order.

Finalty, would the U.S. grant selected country-specific and/or product-specific exemptions
to any Section 232 tarifft it imposed? For example, would Korea receive one, as it had from the
steel and aluminum tariffs, thanks to its agreement to revise KORUST If zo, then what price would
Korea have to pay? Would it be & VER, which, as in the steel and aluminum case, might be illegal
under GATT-WTO mules?

. July 2018 Section 232 Presidential Aunto Proclamation and Aftermath

Not surprisingly, the prospect of a Section 231 investigation attracted widespread
opposition in the U.S. The DOC had until February 2019 to report its findings to the President.
Nevertheless, by mid-July 2018, about 2,300 comments were submitted to the DOC from foreign
governments (including Japan and Korea, which both manufacture vehicles in, and export them
to, the U.S.), individuals, industry groups, and unions, including globally integrated auto producers
like GM, and antique auto enthusiasts - and only three supported a Section 232 case (with the
UAW providing the strongest support, but still calling for targeted action to support re-investment
in America’s auto factories and prevent anymore offshoring of production and jobs)®* As the

" Quoted in Trump Threatews (emphasiz added). Likewize, he and EU Trade Commissioner Ceeilia
Malmetroem said in May 2018 joint statement they issued after meetmg with the USTR, Ambassador Robert
Lighthizer: “This would canse sarious turmoil i the global market and could lead to the demize af the multilateral
trading  zystem  based om WIO rules” OQuoted i EU-Tapan Joimt Stfement 31 May 2018,
hitp:trade. ec europa en/doclib/decs/ 20185 doc 136907 pdf and m Nikes Chrysoloras, Car Taviffe May Lead
to Demize of Flobal Trade System: EL] Japar, 33 International Trade Reporter (BMA) 736 (7 Iune 2018) (emphasis
added

J
“ See U8, Departmant of Commerce, Seetion 23] National Security hvestigation of Frports af Awomobiles
and Automotive Parts Hearing Pansl Scheduls, 1% Tuly 2018,
W, commeree gov sites/commarca govifiles/autes 237 -

investigation proceeded in the U.S., foreign countries devised strategies to counter any Section
232 tariffs their autos or auto parts might face.

The EU drew up a counter-retaliation list of American exports, pledging to impose steep
tariffs onup to€ 20 billion worth of U.S. imports.** Mexico pledged to defend its interests, possibly
by accepting an annual DFQF cap of 2.4 million vehicles, with cars and SUVz above that limit
subject to Section 232 tariffs® Canada declared it would respond “proportionately,” though
whether it could afford a dollar-for-dollar response was dubious.®” Auto and auto parts suppliers
in Canada were dependent on the American market to a greater degree than its aluminum and steel
producers, making the Canadian tit-for-tat response to the Section 232 aluminum and steel tariffs
lese difficult. And, in July 2018, Japan and Korea joined the EU, Canada, and Mexico to discuss
the common threat of another Trump Administration Section 232 action, vowing not only counter-
retaliatory tariffs, but also a WTO lawsuit*® These countries, representing nearly S1 trillion in
global auto exports, also broached the subject of a plurilateral agreement to slash tariffs on antos,

fulv 19 2018 panel schedule final 071218.pdf: 75 Faces; Ryan Besns, Gabrislle Coppola & Andrew Mayeda,
Trumyp Takes Hear on Car Tariffs as Induwstry Warns qf Job Lozses, 35 Intemational Trade Reporter (BNA) 1010 (26
Tuly 2018); Rossellz Brevetti & Len Bracksn Ne Decizion Made on Auto Tarifft Fet Commerce Chisf Squs, 35
Intemztional Trade Reparter (BMA) 1013 (26 July 2018).
w Sse Jomathan Steams, EU Eyer Tavifft on 823 BJHJO)‘] of US. Good: IfTrump Taxer Cars, BLOOLEEEP.GLA“
INTERNATIOWAL TRADE NEWS, 23 January 2019, +//mews bloomb tional i
an-23-billion-of- us—aguds—)fh’umthmes—cm-

EU data indicate (as of October 2018) that one out of every six passenger cars sold in the 5. iz a pick-up,
bt thanks to the U.S. WFN duty of 25% on them_ hardly any are imported from outside the NAFTA region. Jonathan
Stearns, ETV Fyes OQuick LS. Trads Pact to Avoid Trump s Car-Taviff Thesat, 35 International Trada Reporter (BNA)
1320 (11 October 2018).

e Seg Julis Gordon & Sharay Angulo, Canada Rejoins NAFTA Talks az U5 Awo Tariff Detail: Emsvge,
REUTERS, 28 Augnst 2018, g/ (www reuters. com/ article us-trade-nafta ‘canada-rejoins-naftz-talke-as-u-s-autos-
hnﬁ‘demh-mbidllsl(mlml'[-l

" Sse Kriztina Ovwram & Josh Wingrove, Facing Truomp dute Taviff Threat, Canada Response Irn't 5o Clear,
35 Intemational Trade Reporter (BNA) 1004 (26 Tuly 2018)

" Sse Bryce Baschuk, Major Car Exporters Weigh Rasporse to Trump Dugy Threars, 35 International Trade
Reporter (BNA) 1060 (9 August 2018).

Japan temporarily staved off the threat of 23% Section 232 tariffs by agresing to enter into bilateral FTA
negotiations with the US., which it did in September 2018: the U8, would not impose that national sscurity remedy
against Japamese cars and carpa.ns at least mot 2z long 2= the nesotiations continued. The U8, aleo zpread not to 2k
for TPP Plus agricultural concassions, that is, access to the Japanese farm goods beyond what Japan already had
conceded wnder TPP. However, Japan insisted t'he talks wers limitad to trade in goods, and that if the T8, sought an
ambitious deal covering services, [P, and other issues, then it must rajoin TPP. Ses Steve Holland & David Lawder,
Japan Dodges U5 Auta Tarifft. For Now, az Trump and Abs Agres on Talks, REUTERS, 2."‘ September 2018,
W reuters com/article‘us-usa-trade-japan japan-dodzes-1-s-auto-tariffs-for-now-as-
trade-talks-idUSKCHIMEIQS. Japan had socd reason fo be incensed about its aute and ante part exports being
deemed by the Trump Administration an impairment to U8, national security. Japanese car producers (i 2017)
employed 92,710 workers in, exported 423 415 cars and trucks from, the ULS. Ses Japan Automobile Manufacturers
Association, Inc., 2018-2019 Contributions FReport Shows JAMA Members " Commitmert to Marmyfacturing & the
American ﬁ"on'gforcs (undated), pavw jama ors2018-2015-contributions-report-hows-jama-membsrs-commitmant-
mamufzehuring-american-workforea’; JAPAN AUTOMOBILE MANUFACTURERS ASSOCLATION, INC., JAMAIN QMER]CL
A STRONG COMMITMENT TO MANUFACTURDNG & THE AMERICAN WOREFORCE, (Tune 2018), woow.jama ors'wp-
content/uploads 2018/06/report-for-web-low-res-final pdf

The U.S. agreed to a similar arrangement with the EU - it would hold off on imposing Section 232 tariffs on
Furopean auto and auto parts while the EU remamed engazed with the U8, in a possible bilateral FTA. Sss Richard
Bravo, Jenny Lecnard & Shawn Donnan, Trump 't Ewopean Union Trads Talks Ouickly Become Contentious, 35
Intemztional Trade Reparter (BMA) 1383 (23 Oetober 2013).
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which would be an open one (meaning it would be extended on an MFN basis under GATT Article
I:1 toall WTO Members). When, in November, GM announced plans to close five North American
facilities, including in Ohio, Maryland, and Michigan, and lay off 15,000 workers, President
Trump renewed calls for imposition of 2 25% tariff on auto imports * GM said its decision was
based on sluggish demand for six models of sedans, which it would stop manufacturing, and
explained it was not offshoring production and employment of those sedans. The President insisted
tariffs would save jobs.

On 17 February 2019, the end of the 270-day investigation deadline, the DOC delivered its
Section 232 report to the President 1% Reportedly, the DOC called for tariffs, possibly of up to
20%0-23%, on fully aszembled vehicles and parts, plus targeted tariffs on components and
technologiez nsed for EVe and automated, internet-cormected, and shared vehicles. The President
had 90 days to decide on a course of action. Opposition to taking any action was considerable. No
American auto producer had called for the investigation when it was launched in May 2018, and
many feared slapping tariffs on auto and auto parts imports would cause job losses, boost the cost
of vehicles to consumers, and drive R&D and investment offshore. Indeed, the Center for
Automotive Research in Ann Arbor, Michigan, forecast that a 23% tariff would cavse job losses
of 336,900 in auto and auto-related sectors, and raise the cost of light-duty vehicles by an average
of $2.750, forcing many consumers to buy used cars, and thereby driving down annual new sales
by 1.3 million units. 1!

Nevertheless, the President remarled that “T love tariffs, but I also love them to negotiate,”
signalling he might take action &s leverage in FTA negotiations to compel the EU and Japan to
open their markets further to American car and car part exports. %2 The President’s remark belied
the logic that any Section 232 action was needed to defend America’s national security. To the
contrary, Germany’s car industry pointed out it strengthens America by employing over 113,000
workers across 300 factories in the U.S., and is largest exporter of cars from America, with many
zuch exports shipped to China!® The same doubt, of course, had been cast on the Section 232
steel and aluminum actions, especially with that merchandise coming from cloze allies like Canada
and Mexico. In the auto case, Canada and Mexico secured a guarantee from America in the
USMCA negotiations (discussed in a separate Chapter) that they could each export 2.6 million
vehicles duty-free to the U.S., should the President take action. As Senator Robert Portman (1933
. Republican-Ohio), a former USTR said: “There is no way that minivans from Canada are a

" Ses David Shephardson, Trump Sqve Studying New Auwte Tariffr Afier GM Restrucruring, REUTERS, 28
November 2018, wwnv.reuters.com/article/us-usa-trump-antos-tariffs t savs-studvine-new-auto-tariffs-after-

Em-restructuring- 1 dUSECNINKIVY,

e See David Lawder & David Shepardson, U5, Agsnsy Submits dute Tariff Probe Report to White Houss,
REUTERS, 17 February 2019, wwwreutsrs com'article’ns-nsa-trade-autosi-s-azency-submits-auto-tariff-probe-
Teport tcp\»]nte—houstUSKCl\ 1Q708C. [Heramafter, [73 Agency.]

'"' Ses U5, Agency.

'"f Ouotsd in U.S. Ageney.
i Ouwsdmfumpsm Car Tmpores No T?»'satm s '\-mwmlSsmnﬂ DA, RELTERS 17 Febmaq 2019,
www.reuters.com/arti v-trad s ports-no-threat-4 l-security-vda-

1dUSKCHIQS0IT.

national security threat 1% Indeed, he sponsored legislation (Senate Bill 363) in February 2019,
to shift responzibility for Section 232 investigations from the DOC to the Pentagon

VL  National Level (3): Will the Section 301 Sino-American Trade War End?
. Not a “Cold War” or “Thucydides Trap,” but an “Open Society War”

Regardless of whether, how, and when the US. and China resolve their commercial
differences, the Sino-American Trade War is best understood as a battle in a broad, deep conflict
—an Open Society War. None other than the thoughtful investor, George Soros (1930-), and his
intellectual mentor, the remowned philosopher, Karl Popper (1902-1994). suggest this
characterization. Popper wrote The Open Society and fts Enemies (1943) while at the University
of Canterbury, New Zealand, and joined (in 1946) the London School of Economics, where Soros
was hiz student (from 1947-34). At the Janwary 2019 World Economic Forum in Davos,
Switzerland, it was Soros who deliverad the most important speech 13 Applying Popper's concept
of an “open society.” Soros castigated the closed nature of Chinese governance, singling out
President Xi Jinping (1933-, President, 2013-) and the abuse of large, data-rich information
technology to spin a “web of totalitarian control the likes of which not even George Orwell could
have imagined. 198

To be sure, there are at least two other characterizations of the Sino-American Trade War:
“Cold War” and “Thucydides Trap.”!%7 Both are flawed. Throughout the Soviet-American Cold
War, the two superpowers had very little trade and FDI relations, and there was no nexus of supply
chains dependent on them_ Their fighting was “hot,” through proxies across Third World countries.
Today’s American and Chinese economies are intertwined. Indeed, theirs is the most important
bilateral economic relationship in the world on which many other countries depend. And, while
the two powers flex their military muscles across the Nine Dash Line (discussed in a separate
Chapter) and the Formosa Straits, they have (thus far) avoided widespread agency-based conflicts.

Calling the Trade War a “Thucydides Trap” mistakenly casts the U5, as in decline.
America’s global economic and military reach remain unparalleled. Itz conscious, bipartizan link

e Quoted in David Lawder & David Sh d 4 kers Brace for US. Report on Inport
Tarifft, FEUTERS, 13 Februany 2019, wwiv.renters.comarticle’ns-usz-trade- ; kers-brace-for-u-z-

Eovemment report-on-import-tariffe-idUSKCN1Q503G.

B Ses Georze Soros, Remarks Delivered at the World Ecomomic Forum, 24 Jamuary 2019,
v, zeorzesaros.com/2015/01/24 remarks-delivarsd-at-the-world-sconomic-forum-2 . [Hereinafter, Jamary 2019
Soms Speech.]

" January 2019 Soros Speech. Mr. Soros is not alone i commenting that China has become less opsn under
the leadership of President Xi than his predecessors, contrary to the expectations of the West throughout the 19%0s
and early 2000s. See NICHOLAS B. LARDY, THE STATE STRIES BACK: TEE EXD OF ECONOMIC REFORM IV CHINAT
(Washington, D.C.: Peterson Institute for Intemationzl Economics, January 2019); Arvind Subramanian & Josh
dean Ths C’ammg China Sﬂwc.k PROECT SWIGCATE, 5 February 2019: WW-project-

B For thesa respective characterizations, se2, ez, Robert D. Kaplan, A New Cold War Has Begun, FOREIGT
POLICY, 7 Tamuary 2019, https-/foreismpolicv.com2019/01/07/a-new-cold-war-has-besun’; GRAHAM ATLISCN,
DESTINED FOR WAR: C%N)L\ﬂ]uﬁMCPE\AESC%FETH'.CYDDESSW(NEW‘IW]{,N‘I Hclu!hm\ilﬂm
Hareourt, 2017).
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of trade and national security policies shows it understands the sources of its power. America post-
9/11 is not at all like Britain post-Second World War, nor is America “fearful” of a rising China
in the sense that democratic Ancient Athens was of oligarchic Sparta in the Peloponnesian War
(431-404 B.C.). For all its self-inflicted wounds and undignified political leaders, America remaing
the beacon of hope becanze of its long-term commitment to freedom - to an open society. As
politically incorrect as it is to zay, few millennials would migrate to China over America if offered
a choice free of job, family, or language constramts.

The Soros-Popper formulation is that underlying the Smo-American trade fight is & conflict
over openness in all aspects of human endeavor. To see why that iz correct, that what is happening
i an “Open Society War,” consider two questions:

P Inpractice, do the four specific areas of dispute in the Section 301 case suggest the
Chinese economy is “open”™?

2. Intheory, does governance in China bear the three hallmarks of an “open” society?
The case for a negative answer to both questions is strong.
. Four Trade Controversies and Openness of Chinese Economy

Asto the first question, the core controversies raised by Made i Ching 2025 pertain to (1)
market access, (2) subsidies, (3) SOE reform, and (4) IPR. protection. Market access i ipso facto
about openness. Explicit industrial policy-based market share targets impeds, even antl, market-
based outcomes. China’s pledge (in January 2019 talles with the USTR) to boost purchases of
soybeans only reinforce the reality of state control: SOEs are the buyers, the soybeans are for state
reserves, and thus these purchases are immune from the 25% counter-retaliatory tariff the CCP
imposes in the Trade War.!%% The pledze to close its trade surplus with America by 2024 neglects
the truth (that economists tire of recounting) that differential savings and investment rates canse
bilateral trade imbalances. The pledge also neglects the fact that Chinese tariff and non-tariff
barriers, including TV expectations (if not outright requirements), plus the CCP’s grip on the yuan
(dizcuzsed in a separate Chapter), have embedded in the psyche of American producer-exporters
the sense that the Chinese market is difficult to “erack”™ open.

Subsidies are about whether central or sub-central government support to an enterprise or
industry is lawful under the WTO Agriculture and SCM Agreements. They also are about
transparency. Finding out exactly what officials in Beijing and provincial capitals are or are not
giving to Chinese firms mystifies American competitors seeking a level playing field apainst those
firms in the Chinese and third-country markets. That is why the USTR repeatedly and pointedly
‘bemoans the tardy, incomplete nature of Chinese notifications to the WTO.

S0OEs raize the problem of whether they operate on commercial terms when they compete
with private companies. They also require definition: what criteria identify whether a particular

1 Sse Karl Pluma, Fyelusive: C?um B:(u U5 Sopbeans 4 qu.{ﬁsr Trmds Talks — Traders, REUTERS, 1
February 2018,  www.reuters.comy: frade-china-soyheans/ hina-buys-u-s-sovh d
after-trade-talks tﬂde‘l’!—ldUSKC\ 1PQ3CE.
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entity is state owned or otherwise acts as a governmental body? Sunshine illuminates both issues:
opening the books and records of SOEs (while protecting confidential business information) shows
how whether they behave in response to arm’s length supply and demand pricing; and seeing their
ownership and control structure, and their authority and influence patterns, shows whether they
are “public” or “private.” But, it is overcast in China, as the uproar over Huawei's relationship to
the CCP suggests. |

Respecting IPRs is about openness, too. An IPR is granted only after competition among
entrepreneurial inventors as diverse as the young Steve Jobs (1953-2011) to established PhRMA
companies. The IPR is a reward for the winner, and an incentive for the next round of competitors.
Forcible technology transfers, whether through JV contracts or state-sponsored cyberattacks,
disrupts this process and its outcomes. [P misappropriation awards monopoly patent. trademark,
and copyright privileges not on the basis of merit. but rather msider dealing, and incentivizes
unscrupulous, rent-zeeking behavior under the guize of industrial policy. Here, again. Huawei isa
case in point: is its technology a result and/or enabler of expionage?

. Chinese Governance and Three Hallmarks of Open Society

To address the second question, recall what Popper tanght Soros and the world in The Open
Societfy and Its Enemies and apply that teaching to China. Horrified by events in the 1930s, Popper
was rare among scholars to critique and condemn both fascism and communism, and traced the
origins of both to Plato, Hegel, and Marx. Popper's reading of these “false prophets™ has been
criticized: maybe Popper took Plato too seriously at his word, or maybe Popper read too much
mysticism into Hegel. But, “got them wrong,” Popper did not, and besides, whose exegesis of any
difficult philosophical text iz immune from questioning? Moreover, Popper's fowr de foree is a
defense of liberal democracy that endures, and to which Soros dedicates his eleemosynary Open
Society Foundations. For them, an “open™ society bears three hallmarks.

First, it is a democracy. Democracy need not take a particular form, but the irreducible
requirement is the government can be removed without bloodshed, at least at periodic intervals.
“A Il that counts is whether the government can be removed without bloodshed.” he says. 119 Popper
never advocated violence, except as a last resort in two limited cases: against a tyranny that made
noti-violent reform impossible, but then only to establish democracy; or to save democracy from
attack by an existential threat, as happened across Europe in the 1930s.

The CCP shows no sign of openness to multi-party elections or other peaceful forms of
transitions of power, as occurs in Taiwan To the contrary, changes to China’s Constitution
instilled in October 2017 at the 19% National Congress of the CCP, under the rubric of “Xi Jinping

w See Sheridan Prasso, China s Digital Silk Road ir Looking \a’are Like An Iron Curtain, BLOOMEERG, 9
Jammary 2019, v bloombers sommews foztires 2019-01- 10 china-z-dizital-silk-road-js-| -more-like-an-
iTon-curtzm (repotrhng “Chinz iz exporting to at least 18 comntries sophisticated surveillance systems capable of
identifymgz threats to public order and has made it easier to repress free speech in 36 others, according to an October
[2018] report published by Washington watchdog Freedom House"). The Freedom House study is Adrizn Shahbaz,
Frasa‘m on  the \"e.r - The Rize of Digital Awhorirmani;m Fraedem  House,

!_.
o Ouotsd in HEKBERI EEUTH, THE PHILOSOPHY OF EARL POPPER. 242 (Cam}mdze England: Cambridze
University Press, 2013) (zmphasi= original). [Hereinafter, EEUTH]
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Thought on Socizlism with Chinese Characteristics in a New Era,” cement CCP control over all
aspects of life. Five months after conferring the honor of mention in the Constitution on Mr. Xi,
an honor conferred only on Mao Zedong (1893-1976) and Deng Xisoping (1904-1997), the
National People’s Congress abolished Presidentis] term limits, thus projecting his position and
“Thought” indefinitely. Mr. Xi is no Maoist, but he is no fan of Deng’s openness, either, as Steve
Tzang, Director of the China Institute at the University of London School of Oriental and African
Studies explains: “Xi sees no place for political experimentation or liberal values in China, and
regards democratization, civil society, and universal human rights as anathema ™11 Just ask

Uyghur Muslims detained in what human rights organizations decry as a network of camps about
the likelihood of “demoeracy” in Popper’s sense of the term. Or ask long-suffering Tibetan
Buddhists. The U8, Reciprocal Access to Tibet Act (H.E_ 1872), which both the House and Senate
passed unanimously, and President Trump signed on 19 December 2018, is about openness. 112
RATA calls for American diplomats, journalists, and tourists to have the same, equal access to the
Tibet Avtonomous Region as their Chinese counterparts have across America.

Second, “critical rationalism” prevails in an open society. Popper means criticism is
tolerated, and errors are corrected. “[O]ne of the best senses of ‘reason’ and ‘reasonableness,™ he
declares, is “openness to criticism.”11¥ The CCP rightly criticizes internal corruption. Yet, the Party
errs insofar as prosecutions of wayward cadres are persecutions of dissident colleagues. From the
Great Firewall to the 2010 WTO Appellate Body Report in the dudie Visual Products case,
censorial CCP limits on tolerance abound. Note the importance of a liberal arts education,
especially in the humanities. to foster “critical rationalism ™

The reason critical rationalism is absent is the presence of what Popper calls “crude
monism.” A closed society fails to differentiate man-made rules from natoral law. Distinctions of
right-versus-wrong conduct that rulers impose, and those distinctions embedded in the human heart
from an extrinsic, higher source, are indistinguishable. With the CCP as the source and summit of
law, China seems “crudely monistic.” This feature is the one on which Soros most focuses,
declaring at Davos:

Tuse “open society” as shorthand for a society in which the rule of law prevails as
opposed to rule by a single individual and where the role of the state is to protect
human rights and individual freedom. In my personal view, an open society should
pay special attention to those who suffer from discrimination or social exclusion
and those who can’t defend themselves. 114

Experience backs his view: he's a survivor of Nazi-occupied Hungary.
Finally, an open society is free of “historicism * Popper knew Marx to be a determinist,

meaning Marx believed history moves according to inexorable laws. For Marx, the law is
materialism that drives class strugsle between the bourgecise and proletariat The struggle is

tH Steve Tsanz, Whar is Xi Jinping Thought!, FROECT SYNDICATE, 5 February 2018, www project-
i commentary

W Cuted KB, m_
e January 2015 Soros Speach.
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resolved, the exploitative drudgery capital imposes on labor ends, when class tensions burst into a
revolution that reconfigures production. Historicism is a tenet of CCP ideclogy. proven correct by
the 1949 Communist Revolution. Since then, history advances through utopian social engineering:
from the 1966-76 Cultural Revolution and population control to obedience to Confucian values
and adherence to industrial policy, the CCP constructs a stable, harmonious society. The edifice is
not economically egalitarian in outcome, but it s one in which citizens believe (falsely or not) they
might get rich.

Popper’s open society and its friends like Soros reject historicism. Deterministic laws
exclude the possibility of rational political intervention, of choice, and thus of decision-making
accountability. Moreover, Popper warned that Man's “attempt to make heaven on earth invariably
produces hell 115 So, Popper favors the piecemeal social engineering typical in an open society.
Change should occur incrementally to avoid excesses and allow for reversal if it is misguided.

. 0dd Bedfellows

No case is airtight. Reasonable minds can differ as to the “openness” of China’s economy
and society. History will be the ultimate judge in the Open Society War. But already. the Section
301 case has made bedfellows of adversaries: Messrs. Soros and Trump. The President accused
the Financier of funding protests against his Supreme Court pick, Brett Kavanaugh 119 The
Financier called the President a “narcissist” who “considers himself all-powerful” and “is willing
to destroy the world. "7 Yet, America would betray its core liberal democratic principles if it did
not insist on openness in trade relations with China, and would jeopardize its economic strength —
and thus its national security — if it failed to obtain from China substantive, structural, and
verifiable reform. That is an historical choice in favor of an open society of which Popper's student
would be proud.

. Towards an End to the War?

As the deadline of midnight on 1 March 2019 for elevating Wave Three tariffs from 10%
to 25% approached, America and China negotiated tirelessly to end the Trade, or Open Society,
War that had started with the 22 March 2018 USTR Section 30/ Report, and led to Wave One
tariffs, effective 6 July, 23% on $34 billion worth of Chinese imports, Wave Two Tariffs effective
23 Avgust, of 23% on 316 hillion, and Wave Three tariffs effective 24 September of 10% on $200
billicn, initially scheduled to increase to 23% on 1 January 2019, postponed to 2 March). The two
sides outlined six MOUs, as follows:118

(1)  Agriculture

e Quotsd in KEUTH, 240.
e See hitps:/‘twntter. com/real Donald Trump/status /1 048 1965334648 1 BG3E.
H Quotsd in Tnonp is Wiﬂmg to DSJD’D\ the World: " George Soros, NEW YORK PCST, 9 June 2018,

e Sae Teff Mazon, Exelusive: L S. China Sksteh Outlines af Deal to End Trads War — Sources REUTERS, 20

Fabruary 2015, www reutars com articls/ns-usa-trade-china-deal-sxelusive/meefusive-n-s-chinz-sketeh-outlines-of-

deal-to-end-trade-war-sources-idUSECNI QAOTL; Facthox: U5, Ching Drafting Meniorandions for Possibls Trads

Dea.f REUTERS, 20 February 2019, www.reuters com/articla’ns-usa-frade-china-deal-facthor fartbooru-s-china-
ftine: ums-for-possible-trads-deal-idUSE C1QAOTW [hereimafter, Facthox].
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Under this MOU, China would liberalize market access to American exports of beef,
grains, poultry, and other farm products, plus cut tariffs on ethanol and distiller dried grains
(an ethanol by-product).!!? The MOU also would require China to speed up approval of
GM seeds (so that American farmers hesitant to plant those seeds without knowing whether
the resulting crops will be eligible for entry into China can do so).

(2)  Currency

This MOU would prevent China from devaluating the yuar, as the U.S. said it did in 2013
after America initially imposed the Section 301 tariffs to offset the effects of those tariffs.
Rather, China would have to maintain stability in the yuan-dollar exchange rate.

(3)  Forced Technology Transfer and Cyber Theft

This MOU would oblige China to ensure foreign companies are not pressured to transfer
their technology “through joint venture requirements, unfair business licensing and product
approval practices, or other forms of coercion.™2? It also would require China to prosecute
hackers, and any support for cybertheft of trade secrets.

4 IPRs

This MOU would call on China to strengthen its IP licensing laws to ensure that licensed
IF iz not stolen, and to step up criminal prosecutions of copyright viclations.

(5) NTBs

The Made in Ching 2025 industrial subsidies would be dealt with by this MOU, as would
be business licensing procedures, product standard reviews, and other measures that
unfairly advantage Chinese over American firms and merchandize The obligations

H Ethanel is a case study of how markets improvisa to cope with govemment mferventions. See Chriz Prentica
& A Ananthalzksbm Lmeg, Stmngs Tnp Hrm L &E!kmmfﬁsmkeu Ckma Tm’[,ﬁ’Free R.EL‘THIS February 2019,
AW Teuters com articls tariff-frea-
dUSECNIPWIBE. Absant the counter- rzizllatur\ tariffs Chma lmpomd on American merdundjse U.5.-origm
ethanol would be shipped from ports such as Texas City and Beawment, Texas, move through the Pinama Canal and
be dizcharged at a Chinase port, such as Zhoushan. Howevar, on 23 and 27 Tune 2018, afiar loading 25,000 and 10,000
kms, IP_’.pech\dj at those two Tenspuﬂs mdpml:eed.mz thmuzhthe Canal, z cargo of ethanol am\ed on 13-13
August near Sing: and a ship-to-zhip transfer oceurred (from the High Seas hnkarshlptoﬂ:eOLDS'Bukel ship),
with the carge moving to the porrtufKnanhn,mMa]agau At that port, an additional 12,074 tons of Asian-origm
ethanol was loaded, after which the carzo sailed to Zhoshan, whare it arrived on 26-30 August. All of the cargo was
mnloaded, free of the up to 70% counter-retaliatory duty that China otherwise would have laviad had the ethanol been
shipped directly fiom America In not imposing the duty, Chma ﬁa]lm\-'ed rules to which Chma had agnead with
ASEAN, namely, that U.8. ethanol blanded with at least 40% Asi fuel dally was dered as non-U.S.
orizm, and thus fnee of duty. The circuitous route andbleud.mz ofethanu], thonzh inefficiant and distortive of market-
based trade flows (e.g, Malaysia had not experted ethancl for at least three years bafors the Saction 301 cass), was
lawful {and, apparently, replicated on at one other oceasion). OFf course, this craativity helped Amarican sthanal
producers cope with their statues as collatera]l damage m the Sino-American dispute, but umdermmed the protective
sffsct for Unipec (s Chinsse stats-owmed company under the paret, Sinopsc) of China’s conntr-setaliation. Ses id
o Facthox.

incombent on China would address the billions of dollars of anticipated Chinese
investments in its stratepic high-technology sectors (e.g. aerospace, AL EVs,
pharmaceuticals, robotics, and semiconductors) in which China seeks a dominant position,
so that China does not create excess capacity, and over-produce, as occurred in the
aluminum and steel sectors.

(6)  Services

Via this MOU, China would open further its financial services markets to foreign suppliers,
especially credit card companies (g, MasterCard and Visa) so they can compete with
Chinese monopolies (namely, China UnionPay Ltd.). China also would ensure itz
regulations that allow foreign insurance companies to take controlling stakes in local Vs
are transparent and applied in a non-discriminatory manner.

The gist of each MOU was to lay out specific Chinese commitments, coupled with specific metrics
by which the U.5. could verify whether China fulfilled those commitments, and an enforcement
mechanizm to ensure China did so that included periodic reviews of Chinese progress. Ultimately,
the T.S. rezerved the right to reimpose any Section 301 tariffs that it withdrew, if China did not
undertake the structural reforms the MOUs identified.

Additionally, the U.S. and China drafted a list of 10 American exports (agricultural
commodities, energy, industrial products, and high-tech goods such as semiconductors) that China
would buy to help shrink its bilateral trade surplus. And, at the insistence of President Trump, both
sides agreed they would not call their arrangements “MOUs "12] The President thought MOUs
were not binding, and thus demanded they call them “trade agreements.” That rubric, however,
raised the prospect Congress might seek to review and vote on the package of deals.

Citing “substantial progress™ in the negotiations, but not specifying the nature of that
“progress” or explaining why it was “substantisl” on 24 February 2018 the President decided to

it Trump’s Trads Chigf Lectures His Boss and Gets Eaful in Returs, BLOOMEERG LAT INTERNATIONAL
TRADENEWS, 22 February 2019, hitos://news bloomberzlaw.com |-trade‘tnimps-trade-chisf-lectures-his-
boss-and-zets-earful in-return The Oval Office exchange between the President and USTR, in the presence of China's
top chief nagotiator, Lin He, was comaeal:

Trump told gatherad raportars that the memorandums would “be very short term. I don't like MOUs
bacause they don’t mean anything. Tome, they don’t mean anything.”

Lighthizar then jumped in to defend the strategy, with Trump looking on. “An MO is 2 bindmg
agresment batween two people,” he said. “It's detailed. It covers everything in great detail Itz a
legal tarm It's a contract”™

But the Prasident, unswayed, firad back at Lighthizer. “By the way [ disagree” Trump =aid.

The top Chiness nagotiator, Vice Premier Lin Ha, lanshed out loud

“The real question iz, Bob,” Trnump zaid, “how long will it taka to put that mto a final bindmz
contract™

Ouoted in id.
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extend the deadline of midnight, 1 March, for i g the Wave Three tariffs from 10% to
25%.122 For how long, he did not say, and the USTR announcement in the Federal Register
indicated the suspension was indefinite. But, Congress stated that if no MOUs/agreement was
reached by 17 March, then the USTR must delineate a process for importers of Chinese products
to pursue product exclusion requests |2

Already, some U.S. companies were re-orienting their production out of China to avoid
entirely Section 301 tariffs. For example, Kent, the bicycle manufacturer, moved its production of
bike frames from China to Cambodia, which not only had relatively lower labor costs, but alzo
qualified for GSP treatment based on a 35% value added ROO (discussed in a separate Chapter). 124
Specialized Bicycle Components had done so already. leaving China for Cambodia, Taiwan, and
Vietnam as of December 2018. As a CPTFF Party, Vietnam was especially attractive.

Such moves were smart. Companies did not necessarily need to onshore production from
China to the U8, nor did they have to cease using all Chinese parts. Rather, they needed to blend
the best arrangement of production location, sourcing options, and potential preferential trading
arrangements, and adjust accordingly. Bicycle production in the U.S. had plummeted from 13
million in the 1970s to 300,000 in 2019, though still, 94% of finished bikes, and 60% of
components (e.g., handlebars, seats, tires, and tubes), sold in the ULS. were made in China 1% The
lack of deep-water port capacity and inability to accommodate large container vessels still kept
China in the bike race vis-a-vis Cambodia, Vietnam, and other South East Asian countries. And,
significantly, even when bike companies shifted from China to a South East Asian country, they
moved robots out of Chinese facilities for work such as welding, and put them in their new
factories. So, the job-creation impact in such countries was limited — as it would be (or would have
been) in the U.S. (a fortiori, given the higher labor costs).

1 Quotad m Carlos Bamia, Trump Anmounces Delay of Tarife on Chineze Goods Due to “Substantial
Prograsz”  in Taﬂm m Ena‘ USChina Trads Tﬁv BnDEs: INSIDER, 26 February 2019,
Dttps: /oo | hinz-tariff-i ved-past-march-1-deadline-2019-1.

= Ses Office aﬂh! TUnited Shnes TradeRzpmamme, Nah.ce of Modification of Section 301 Action: China's
HAets, Pc].\mes and Practices Related to Tachnology Transfer, Intellectual Property, and Imovation, 28 Fabruary 2015,

a: sty s/ dafanlt/files enforcement' 301 Investisations 301 Notice 2-28-201%

Cemngress did so on 15 February 2019, mandating that rezardless of whether or when the Wave Three rate
inereazes from 10% to 25%, the USTR. must lzy out an exchuzion process for this Wave of tariff, in a jomt House-
Senate statement accompanying a budzet bill. The statemant =aid:

It is concerning that thera i= no exclusion process for goods subject to tariffs mround 3 of the Section
301 procesding, 2z was done in the first two rounds. USTR. shall ectablish an exclusion procass for
taniffs imposed on goods subject to Saction 301 tariffs m round 3. This process should be mitizted
10 later than 30 day afier enactment of thiz Act, following the zama procedures as those i roumds 1
and 2, allowing stakehelders to raquest that partieular products classified within a tariff subhezdmz
aubject to new round 3 tariffs be excluded from the Saction 301 tariffs

Explanatory Statement Submitted by Mrz. Loway, Chamvnman of the House Committee on Appropriations,

Regarding  HJ.  Resoluti 31, \ppropriati Ao 2019, & 38,
billhisweek 201902111 16hrptd-Join v

B Sss Ra]eﬂh Kumar Singh, How U5, Bike Conpanias Are Steering Around Trump's C?um Iﬂ)’[ﬁ:ﬁ RELTERS,

16 Fabruary 2019, wwnw.reuters som/articleis-usz-frade-bicyles-insieht how-u-o-b:

arpund-trumps-china tanﬁ"&-ld'L'SK(ﬂ‘UOFOGl [Hereinafter, How LS. Bike Companiss.]
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As businesses made adjustments to their global supply chains, political leaders and trade
negotiators on both sides searched for the kind of substantial propress that America could accept,
and China could give, to end the War. The USTR, Ambassador Robert Lighthizer, put it quite
rightly in his February 2019 Congressional testimony that America “is not foolish enough”™
abandon the threat of Section 301 tariffs following any single trade negotiation with China,
becauze “[t]he reality is this [structural changes in China] iz a challenge that will go on for a long,
long time,” and China presented the “most severe challenge” ever faced by American trade
policymakers 126

VI.  What Next?

More uncertainty and more upheaval are still to come. Perhaps it is best to consult your
lawyer!
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protect mtallactual property, larse subsidiss, cyber theft of commercizl secrets and othar problems — 2z majul thraats
to our economy,” and mdeed, an “existential problem™
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