Lori Mihalich-Levin, Susan Banks, Allison Cohen, Dentons LLP, Medicare Emergency Affiliated Group Agreements: Helping Medical
Residents in Disaster Areas Continue Their Training, Medicare Report (BNA)

Bloomberg

BNA's Medicare Report™

Reproduced with permission from BNA’s Health Law Reporter, 28 MCR 806, 10/06/17. Copyright © 2017 by The Bureau of National
Affairs, Inc. (800-372-1033) http://www.bna.com

Medicare Emergency Affiliated Group Agreements: Helping Medical Residents in

Disaster Areas Continue Their Training

By Lori Mihalich-Levin, Susan Banks, and Allison Cohen

Lori Mihalich-Levin is a partner in Dentons’ Health Care practice and a resident of the Washington, D.C., office. She focuses her practice on Medicare
reimbursement counseling, with a special focus on Medicare graduate medical education (GME) payments to teaching hospitals. She represents
academic medical centers, teaching hospitals, community hospitals, and health systems, as well as a broad array of other health care organizations.

Susan Banks is a Counsel in Dentons’ Health Care practice. She advises health care providers and suppliers on the full range of Medicare and
Medicaid compliance and reimbursement issues, including issues involving the calculation of prospective payment system rates and coverage and billing
rules for various items and services. Susan is experienced regarding graduate medical education (GME) reimbursement, establishment of new medical
and dental residency programs, and GME-related contracting requirements. She also advises clients regarding participation requirements under the

340B Drug Discount Program.

Allison Cohen is an associate in the Health Care practice and a resident of the Washington, D.C., office. She focuses her practice on Medicare
reimbursement issues, particularly on Medicare graduate medical education payments and other Medicare payment issues relevant to academic medical

centers, teaching hospitals, community hospitals, health systems, and other health care organizations.

Hurricanes Harvey and Irma, which recently ravaged large portions of the southern United States and whose devastating effects are still being felt,
remind us that natural disasters and other emergencies outside anyone's control may sometimes make it impossible for teaching hospitals to continue

training their medical residents during a crisis.

In such situations, Medicare's emergency graduate medical education (GME) reimbursement rules, originally adopted in 2006 in response to Hurricane
Katrina, allow a “home hospital” located in a presidentially declared emergency or disaster area to enter into an emergency Medicare GME affiliation
agreement with a “host hospital.” See 42 C.F.R. §413.79()(7).

Under such an agreement, the home hospital lends its full-time equivalent (FTE) resident cap slots to the host hospital, so the host may receive GME

reimbursement for training the home hospital's displaced residents.

Bloomberg Law‘" © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service

/I PAGE 1


http://www.bna.com/terms-of-service-subscription-products
http://www.bna.com/
https://www.bloomberglaw.com/product/blaw/document/1?citation=42%20cfr%20413%2079(f)(7)&amp;summary=yes#jcite

Lori Mihalich-Levin, Susan Banks, Allison Cohen, Dentons LLP, Medicare Emergency Affiliated Group Agreements: Helping Medical
Residents in Disaster Areas Continue Their Training, Medicare Report (BNA)

Through the Balanced Budget Act of 1997, Congress placed permanent limits or “caps” on the number of residency positions the Medicare program
would help to fund at teaching hospitals. Thus, a teaching hospital's Medicare GME reimbursement amount normally is limited to funding for the number

of residents the hospital trained during a 1996 base year.

Several narrow exceptions to the statutory caps enable hospitals to receive payments in excess of these base-year limits. One such exception is through

a so-called Medicare GME affiliated group agreement.

This agreement is a mechanism enabling certain teaching hospitals to share their FTE caps with their neighbor, partner, and/or sibling hospitals who
participate in a shared rotational arrangement, whereby residents rotate among the participating hospitals. Through these agreements, the parties
contractually reapportion their collective FTE cap slots among themselves.

To enter into an ordinary Medicare GME affiliation agreement, the hospitals must be located in the same geographic area (neighbors); jointly listed as

the sponsor, primary clinical site, or major participating institution for one or more programs (partners); or under common ownership (siblings).

Emergency Medicare GME affiliation agreements expand this narrow cap-sharing opportunity for hospitals located in emergency or disaster areas.
Emergency Medicare GME affiliation agreements enable home hospitals to loan FTE cap slots to other hospitals, to support GME training of displaced
residents at potentially distant and/or unrelated institutions that would not otherwise qualify to enter into an ordinary (i.e., nonemergency) Medicare GME

affiliation agreement.

Participants in an emergency Medicare GME affiliation agreement also are exempt from the requirement, mentioned above, to have a shared rotational

arrangement, as exists for non-emergency affiliation agreements. See 42 C.F.R. §413.79(f)(7)(iii).

These emergency agreements may be made effective beginning on or after the first day of a presidentially declared emergency period.

Each hospital participating in the emergency Medicare GME affiliated group must submit an agreement annually both to CMS and to the hospital's
Medicare administrative contractor (MAC), with the first such agreement to be submitted within 180 days after the end of the academic year in which the
emergency began. See 42 C.F.R. §413.79(f)(7)(ii)(C)(1). (For most teaching hospitals, with a June 30 academic year end, this would mean a deadline of

December 27 following the academic year in which the emergency began.)

If the parties intend the agreement to be in effect for a second year, the agreement must again be filed by 180 days after the end of the next academic
year (i.e., the one immediately after the academic year in which the emergency was declared). Id. at §413.79(f)(7)(ii)(C)(2). For subsequent years, the
parties must submit agreements by July 1 of each academic year, and the entire arrangement must terminate within four academic years following the
year in which the emergency began. Id. at § 413.79(f)(7)(ii)(C)(3).

Unsurprisingly, Medicare rules prescribe a number of specific drafting requirements. For example, the agreement must list each participating hospital, its
provider number, whether it is the “home” or the “host” hospital, and the total adjustment to the hospital's direct graduate medical education and

indirect medical education caps.

Participating hospitals must also attach all existing Medicare affiliated group agreements and emergency Medicare GME affiliation agreements that were

already in place at the time of the emergency.

The regulations contain certain restrictions on out-of-state host hospitals as well. If an emergency Medicare GME affiliation agreement extends to the
third or fourth academic year after which the emergency period began, an out-of-state host hospital may only receive an increase to its FTE caps for

specific residents who were actually displaced from a home hospital immediately following the emergency.

In other words, the out-of-state host hospital is limited in the Medicare funding it can receive if it recruits residents who start their training at the host

hospital, rather than the home hospital.

The availability of emergency Medicare GME affiliation agreements greatly enhances the flexibility and fluidity with which teaching hospitals in

emergency areas are able to secure new training partners and venues to continue training their residents during emergency periods.
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The Medicare rules are intended to offer relief and remove barriers to reimbursement that otherwise could make it difficult to place residents.

That said, hospital participants to emergency Medicare GME affiliated group agreements should take care to follow the detailed requirements of the

regulations to ensure the Centers for Medicare & Medicaid Services will honor their cap-sharing arrangement.
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