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• Up in 2015, up in 2016, and projected up in 2017

• $2.17 billion spent on class action defense in 2016

• $2.22 billion spend projected for 2017

• Number of class actions per company rising, but only slightly

• Per-case exposure up*

• "[T]he mix of cases has shifted more to bet the company and high risk."
-The Rising Costs Of Tamping Down Class Actions (Coe, May 2, 2017)
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Class Action Defense Spend & Exposure

* Data taken from the 2017 Carlton Fields Class Action Survey: “Best Practices in Reducing Cost and Managing Risk in Class Action Litigation"



• Ripple effect:

‒ Tort reform

• CAFA

• Fairness in Class Action Litigation Act of 2017
(H.R. 985; Senate Judiciary Committee)

‒ Wal-Mart v. Dukes

‒ AT&T v. Concepcion & "Arbitration Trilogy II"

‒ Ascertainability 

• See, e.g., "Critical Mass: How A Decade Of
Upheaval Changed Class Action Firms"
(Sundar, May 2, 2017).

May 24, 2017 5

Exposure Up - Why?



• Fewer bottom-feeders / "weeding out the weak"

‒ "Bad plaintiffs lawyers brought too many bad cases."
"Bundle Up, Defense Counsel, Winter's Coming“ (Karon, May 2, 2017)

• Select plaintiffs' firms "at the top"

• More complex cases

‒ Dukes

‒ 500-page Complaints

• Higher-value cases

• "Litigating class actions is becoming tougher for plaintiffs,
but it's also becoming more expensive and risky for defendants."

-"Legislative Haymaker Could Slam Class Actions" (Lowrey, May 2, 2017)
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Exposure Up - Why? (cont'd)
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Consumer Protection Cases

* Data taken from the 2017 Carlton Fields Class Action Survey: "Best Practices in Reducing Cost and Managing Risk in Class Action Litigation"

• Second most common

• 17.8% of all class actions



RESPA

TILA

RICO

FCRA

FACTA

FDCPA

FDCA

FTCA

CPSA
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Consumer Protection Statutes (State & Federal)
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NLEA

TCPA

FHA

MMWA

TCPA

FLSA

California UCL

California CLRA

State DAPs
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Common Thread

All have public and private
enforcement mechanisms.
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Common Thread (cont'd)

"The typical UDAP statute allows a state
enforcement agency, usually the Attorney General,
to obtain an order prohibiting a seller or creditor
from engaging in a particular unfair or deceptive
practice.

"The Attorney General can also ask the court to
impose civil penalties of a certain dollar amount for
violations, and to order the seller or creditor to
return consumers’ payments."

"The typical statute also allows consumers to seek
similar remedies."

"[A]ll go beyond the FTC Act by giving a state
agency the authority to enforce these prohibitions,
and all but one also provide remedies that
consumers who have been cheated can invoke."
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• Antitrust Division
• Centers for Medicare & Medicaid Services
• Centers for Disease Control and Prevention
• Civil Rights Commission
• Commerce Department
• Commodity Futures Trading Commission
• Consumer Financial Protection Bureau
• Consumer Product Safety Commission
• Council on Environmental Quality
• Defense Acquisition Regulations System
• Defense Contract Audit Agency
• Economic Development Administration
• Employee Benefits Security Administration
• Employment Standards Administration
• Energy Efficiency and Renewable Energy Office
• Equal Employment Opportunity Commission
• Export Administration Bureau
• Federal Aviation Administration
• Federal Bureau of Investigation
• Federal Communications Commission
• Federal Energy Regulatory Commission
• Federal Financial Institutions Examination Council
• Federal Labor Relations Authority
• Federal Mediation and Conciliation Service
• Federal Pay, Advisory Committee
• Federal Trade Commission
• Financial Crimes Enforcement Network
• Food and Drug Administration
• Food Safety and Inspection Service
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Federal Agencies
• Foreign Assets Control Office
• Foreign-Trade Zones Board
• Health and Human Services Department
• Industry and Security Bureau
• Inspector General Office, Health and Human Services

Department
• Internal Revenue Service
• International Trade Administration
• International Trade Commission
• International Investment Office
• Interstate Commerce Commission
• Justice Department
• Labor Department
• Labor-Management Standards Office
• Monetary Offices
• National Labor Relations Board
• Nuclear Regulatory Commission
• Occupational Safety and Health Administration
• Occupational Safety and Health Review Commission
• Patent and Trademark Office
• Securities and Exchange Commission
• Small Business Administration
• Social Security Administration
• State Department
• Treasury Department
• Veterans Affairs Department
• Veterans Employment and Training Service
• Wage and Hour Division
• Workers Compensation Programs Office
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Consumer Financial
Protection Bureau*

Equal Employment
Opportunity Commission

Federal Trade
Commission

Securities and
Exchange Commission

National Labor
Relations Board
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*CFPB--For How Long?
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• Financial Choice Act, H.R. 10

• Designed to address "the extremely broad and unchecked authority to
punish companies for whatever unspecified acts the CFPB chooses to
designate"

• Jeff Emerson, House Financial Services Committee spokesman.



• NAIC / DOIs

• Attorneys General

• Consumer Affairs

• Departments of Banking
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Regulators - State
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State and Local Consumer Protection Agencies -
Master List for the United States

Regulators - State (cont’d)
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Regulators - State (cont’d)

State and Local Consumer Protection Agencies
Illinois
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Regulators - State (cont’d)

State and Local Consumer Protection Agencies
California



• Alternative Energy and Advanced Transportation Financing Authority
• Apprenticeship Council
• Arbitration Certification Program
• Attorney General
• Building Standards Commission
• Bureau of Security and Investigative Services
• Bureau of State Audits
• Business Agency
• Business Investment Services (CalBIS)
• Business Portal
• Business, Transportation and Housing Agency
• Civil Rights Bureau
• Commission on State Mandates
• Commission on Status of Women
• Complaint Mediation Program
• Consumer Information
• Consumer Services Division
• Consumers and Families Agency
• Contractors State License Board
• Debt and Investment Advisory Commission
• Department of Consumer Affairs
• Department of Corporations
• Department of Finance
• Department of Financial Institutions
• Department of Industrial Relations (DIR)
• Department of Insurance
• Department of Justice, Consumer Information, Public Inquiry Unit
• Department of Justice
• Department of Managed Health Care
• Department of Real Estate
• Department of Water Resources
• Division of Labor Standards Enforcement
• Division of Occupational Safety and Health (Cal/OSHA)
• Division of Workers Compensation Medical Unit
• Division of Workers Compensation
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California Agencies

• Economic Assistance, Business and Community Resources
• Employment Development Department (EDD)
• Energy Commission
• Environment and Natural Resources Agency
• Environmental Protection Agency (Cal/EPA)
• Environmental Resources Evaluation System (CERES)
• Fiscal Services
• Foster Youth Help
• Franchise Tax Board (FTB)
• Fraud Division
• Governors Committee for Employment of Disabled Persons
• Health and Human Services Agency
• Housing Finance Agency
• Industrial Development Financing Advisory Commission
• Job Service
• Labor and Employment Agency
• Labor and Workforce Development Agency
• Medical Assistance Commission
• Medical Care Services
• Occupational Safety and Health Standards Board
• Office of Fleet Administration
• Office of Statewide Health Planning and Development
• Permit Information for Business (CalGOLD)
• Procurement Division
• Real Estate Services Division
• Resources Agency
• Secretary of State
• Small Business Development Center Program
• State Mediation and Conciliation Service
• Transportation Commission
• Travel and Transportation Agency
• Water Resources Control Board
• Wildlife Conservation Board
• Workforce and Labor Development Agency
• Workforce Investment Board
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Attorney General

Department of Insurance

Department of
Consumer Affairs

Environmental Protection
Agency

Labor and Employment
Department
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Double Whammy

Regulatory Enforcement
&

Class Actions



• Defended ~ 100 class actions
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My Experience

‒ Insurance

‒ Real Estate

‒ Food

‒ Telecommunications

‒ Automotive

• States

‒ Mostly California
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My Experience (cont’d)

• Regulatory analogue increasingly common

‒ Subsequent investigation or enforcement action

‒ Parallel investigation or enforcement action

‒ Pending investigation or enforcement action

‒ Already completed investigation or enforcement
action
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Class Actions & Regulatory Enforcement:
The Cycle
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Why the Cycle Perpetuates: Reason #1
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Information Sharing: Regulators and Plaintiffs' Counsel
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Information Sharing: Regulators and Plaintiffs' Counsel (cont’d)

Why the Cycle Perpetuates: Reason #1 (cont'd)

(e) Publication and use. Upon the adoption of the
examination report under paragraph (1) of subsection
(c), the Director shall continue to hold the content of the
examination report as private and confidential
information for a period of 35 days, except to the extent
provided in subsection (b).

Nothing contained in this Code shall prevent or be
construed as prohibiting the Director from disclosing the
content of an examination report, preliminary
examination report or results, or any matter relating
thereto, to the insurance department of any other state
or country or to law enforcement officials of this or any
other state or agency of the federal government at any
time, so long as the agency or office receiving the report
or matters relating thereto agrees in writing to hold it
confidential and in a manner consistent with this Code.
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Information Sharing: Regulators and Plaintiffs' Counsel (cont’d)

Why the Cycle Perpetuates: Reason #1 (cont'd)

(a) Nothing contained in this article shall be construed
to limit the commissioner's authority to use and, if
appropriate, to make public, any final or preliminary
examination report, any examiner or company
workpapers or other documents, or any other
information discovered or developed during the
course of any examination in the furtherance of any
legal or regulatory action which the commissioner
may, in his or her discretion, deem appropriate.
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Why the Cycle Perpetuates: Reason #1 (cont'd)
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Go-Betweens
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Cooperation and Information-Sharing: A Case Study
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The evidence at trial also showed that the DOI
cooperated with Plaintiff's counsel to suppress
this historical information about its review, and
approval or acceptance of [the insurer's] rates, and
to minimize any notion that the DOI's actions in
approving and accepting [] insurance rates could
be relied upon by the insurer filing the rates.

Current employees of the DOI could not help but
be aware of the history of [plaintiff's counsel's]
contacts with the Insurance Commissioner, and were
therefore aware that any testimony unfavorable to
[the plaintiff's] case would be reported promptly and
directly to their ultimate boss, the Insurance
Commissioner, who would respond in a manner
designed to assist [plaintiff's counsel].
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A Case-Study (cont'd)

In view of this history and the demeanor
of these witnesses, the Court reluctantly
concluded that much of the testimony of
present and former DOI representatives
attempting to minimize the history of the DOI's
review, acceptance, or approval of the rates at
issue was not credible.

This was not the end of [plaintiff's
counsel's] efforts to discourage testimony from
DOI representatives when he viewed it as
unfavorable to his case, nor the end of the DOI's
cooperation in these efforts.



29

Why the Cycle Perpetuates: Reason #2
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Publicity
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Publicity (cont'd)

Why the Cycle Perpetuates: Reason #2 (cont’d)

JUSTICE NEWS

"The Justice Department, the
Department of Housing and Urban
Development (HUD) and the Consumer
Financial Protection Bureau, along with
49 state attorneys general and the
District of Columbia’s attorney general,
have reached a $470 million
agreement"

"the agreement does not prevent any
action by individual borrowers who
wish to bring their own lawsuits"
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Publicity (cont'd)

Why the Cycle Perpetuates: Reason #2 (cont’d)

the consumer class action reiterates
much of what the Consumer Financial
Protection Bureau, the Office of the
Comptroller of the Currency and the
city of Los Angeles said when they hit
the bank with $185 million in civil
penalties earlier this month.

The House Financial Services
Committee on Friday announced plans
to investigate
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Publicity

Why the Cycle Perpetuates: Reason #2 (cont’d)

"The quick settlement resolves claims
brought by certain consumers and
regulators in hundreds of suits
consolidated into California federal
court multidistrict litigation."

"the auto giant still faces actions
domestically, like suits brought by
states including Minnesota, New York
and Pennsylvania"

"experts say they’ll also be watching
other defeat device actions spawned by
the scandal"
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Why the Cycle Perpetuates: Reason #2 (cont’d)
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Publicity (cont'd)

"While new to the attorney general’s office, civil
litigants have previously relied upon ability-to-repay
theories. In fact, a claim based on this theory was
initially brought in civil class action litigation
involving a payday lender in Delaware,

"the Massachusetts and Delaware
attorneys general (the states)
announce settlements

"other regulators and enforcement agencies may
take this new liability theory out for a spin.
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Publicity (cont'd)

Why the Cycle Perpetuates: Reason #2 (cont’d)

The CFPB announced an investigation into
the failure soon after.

ordered the two firms to pay $13 million."

"The Consumer Financial Protection…
Bureau

"RushCard made attempts to compensate
consumers during and immediately after
the outage, and in May 2016 agreed to a
$20.5 million class action settlement."
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Publicity (cont'd)

Why the Cycle Perpetuates: Reason #2 (cont’d)

We have seen these same issues surface in
litigations …

For instance, and much as the CFPB did here,
private plaintiffs in various class actions around
the country have alleged that …

financial institutions violated their customer
rights …"

"the Consumer Financial Protection
Bureau announced a $4.1 million
settlement …

this enforcement action also
demonstrated the CFPB’s continuing
focus on …

issues that have been the target of class
action litigation.
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Why the Cycle Perpetuates: Reason #3
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Internal Institutional Disconnects

• Turnover

• Loss of Institutional Knowledge

• "Local" Knowledge

• Imprecision by design



BREAKING THE CYCLE
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How To Break The Cycle

• Departmental Collaboration & Communication

‒ Legal

‒ Compliance

‒ Business

‒ Sales
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How To Break The Cycle (cont'd)

• Case Studies
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How To Break The Cycle (cont'd)

• Empowerment/Team Building

‒ Common Enemies
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Remember:

• You Are Creating Your Own Record

• Words Matter

• Be Strategic

How To Break The Cycle (cont'd)
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How To Break The Cycle (cont'd)

• Learning from Mistakes: Issue-Specific Reviews &
"Extrapolation Projects"

‒ Rates

‒ Forms

‒ Contracts
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Questions?
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Speaker Biography

Michael Duvall is a partner in Dentons' Litigation and Dispute Resolution practice,
focusing on class actions, business and commercial litigation, appeals and
administrative enforcement actions. He has successfully tried cases including a
consumer class action, argued appeals in federal and state courts throughout the
country and briefed cases to the United States Supreme Court. Michael regularly
represents public and private companies in the insurance, financial services, real
estate, pharmaceutical and telecommunications industries against claims of
consumer fraud and unfair competition; in employment, trade secret and employee
classification disputes; in shareholder and corporate governance disputes; and in
cases alleging violations of federal and state consumer protection laws.
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Thank You
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