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THE LEGAL RISKS OF CAPSA'S
PROJECTED ACCOUNT

BALANCE GUIDELINE

ne sure way for sponsors of defined

contribution pension plans to attract the

attention of class action lawyers is to tell
members what the value of their account balance
will be in the future and the monthly retirement

income stream it will generate.

If the account contains equity investments, any
projected balance is almost certain to be wrong. And
even if, by some fluke, the estimated balance is cor-
rect, annuity rates are so volatile that the projected
retirement income stream could be significantly
higher (in which case there would be no complaints)
or substantially lower (cue the lawyers) by the time
the member retires.
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Some plan sponsors already provide members with
account balance and income stream projections or
tools to calculate the estimates themselves. While the
practice isn’t new, it arose in the most recent guide-
line (No. 8) published by the Canadian Association
of Pension Supervisory Authorities. In guidelines
No. 3 and 8, CAPSA states administrators of defined
contribution and capital accumulation plans should
consider providing members with information and
tools to assist with retirement planning, including an
estimate of the accumulated value of the member’s ac-
count at retirement and the income it should generate.

While CAPSA guidelines don’t carry the force
of law, the expectation among pension regulators is
that plan sponsors will follow them as an industry
standard. Sponsors must be vigilant, however, as
representations to members about projected account
balances or income streams carry legal risk given that
Canadian courts have shown a willingness to award
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damages to members who reasonably and detrimentally rely on negligent or
unqualified statements made by a plan sponsor.

In light of the legal risks, any projected account balance, future income
stream or decision-making tool provided to members should come with clear
disclaimer language and confirmation of the assumptions used. CAPSA’s
guidelines require no less but provide little guidance on model disclaimer lan-
guage or assumption parameters upon which plan sponsors might rely.

Other jurisdictions have proposed so-called safe harbour protections,
including the U.S. Department of Labor that regulates pensions in the United
States. It recently proposed a regulation requiring plan sponsors to provide de-
fined contribution pension plan members with projected account balances and
income streams. However, unlike the CAPSA guidelines, the U.S. proposal
provides protection from lawsuits arising from inaccurate projections as long as

sponsors used Department of Labor assumptions in calculating the projections.

The department also used safe-harbour assumptions to develop a lifetime
income calculator that estimates future income streams arising from both an
employee’s current and projected account balances.

While CAPSA’s guidelines are well-meaning, they overlook the potential
legal risks faced by plan sponsors. If it’s serious about account projections, it
should seek legislative safe harbour-type protection and develop its own calcu-
lator for plan sponsors wishing to provide retirement tools.

For now, sponsors that choose to provide plan members with account
projections or retirement tools should work to build sufficient legal protection
around their retirement disclosure programs. 24

Claude Marchessault and Taylor Buckley both practise with
Dentons Canada LLP’s pension, benefits and employment
compensation group in Vancouver. Buckley also practises with
the firm’s labour and employment groups.
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TWO CANADIAN CASES THAT ILLUSTRATE
THE LEGAL RISKS:

04%> In Weldon v. Teck Metals Ltd., the plaintiff

= employees were provided with information
and a computer-based account-projection
tool that apparently limited assumptions
about annual rates of return to between six
and 12 per cent in order to assist them in
deciding whether to remain in the defined
benefit plan or convert to a new defined
contribution arrangement. The plaintiffs
allege the defendants either intentionally
or negligently persuaded members, to
their detriment, to convert their defined
benefit entitlements based on incomplete,
inaccurate and misleading information. The
litigation is ongoing.

04% In Dawson v. Tolko Industries Ltd., the

__= plaintiff employees alleged personalized
estimates of entitlements understated the
value of accrued defined benefit entitle-
ments and overstated the value of pro-
posed defined contribution accounts, pre-
venting them from making fully informed
conversion decisions. The case settled out
of court.

-

Benefits
O
Arg
S
o

In Drug-Plan

SPONSORS

WEDNESDAY, OCTOBER 4, 2016
International Centre, 6900 Airport Rd, Mississauga, ON

Boﬂ . REGISTER NOW!

The 16th annual Pharmacy Solutions in Drug Plan Management Forum is a half-
day conference that enables communication between the benefits community
and the pharmacy profession in order to share and explore ways that current
innovations in pharmacy can positively impact private payers.

This year's theme, Better Health, Better Value, speaks to pharmacists’ virtually
untapped role to support plan members taking medications to treat chronic
diseases. New to the 2016 conference, this year's event will feature exclusive
Benefits Canada research that captures plan sponsor views about emerging
pharmacy services.

Management PRICING $129 + HST

WHO SHOULD ATTEND? Pharmacies, pharmacists, plan sponsors, group
insurers, benefits consultants, PBMs, pharmaceutical companies (brand and
generic), and other health-care stakeholders.

www.benefitscanada.com/pharmacysolutions

For sponsorship opportunities:
Francesca Allman / 416-764-3883 | francesca.allman@rci.rogers.com

For agenda inquiries:
Lauren Harris | 416-764-3958 | lauren.harris@rci.rogers.com
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EMPLOYERS URGED

TO BEWARE OF THE RISKS
OF FINANCIAL ADVICE

TO STAFF ... v

nce Canadians have

graduated from high

school or post-
secondary education,
there isn't really a formal
environment that supports
and facilitates group learning
around issues like managing
money. But many employers are
stepping into the void to
assist employees with

financial literacy.

PW ILLUSTRATION/GETTY
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of Canadians
surveyed say
they struggle with
bills and payments

46%

have a budget

93%

of those who have
a budget always or
usually stay within it

Source: The 2014
Canadian financial
capability survey
published by the
Financial Consumer
Agency of Canada in
November 2015

Employers don’t want to provide financial
education for fear it’s perceived as advice.”

In the current environment of high debt and
low retirement savings, there’s an obvious need for
programs to address the issue. Employers, however,
must be careful of the fine line between what con-
stitutes financial education and what falls under the
umbrella of advice.

Financial education in the workplace typically
takes the form of printed materials, online resources
or in-person workshops for employees to learn about
their workplace financial benefits or other financial
topics, such as debt management. Only certified
financial advisors and planners can provide financial
advice, which often includes the analysis of a specific
financial situation. Record keepers of pension plans
include financial education options as part of their
standard offering. They often include access to finan-
cial planners as well.

Employers, though, can’t give out any advice,
which creates a bit of a barrier around financial
literacy in the workplace, says Frank Wiginton, chief
executive officer of Employee Financial Well-Being,
a company based in Oakville, Ont.

“Employers don’t want to provide financial

A LOOK AT CANADA'S FINANCIAL LITERACY STRATEGY

The focus on financial literacy took an upswing in 2014 when Can-
ada'’s first financial literacy leader, Jane Rooney, met with stake-
holders and held consultations across the country as part of efforts
to develop a national strategy.

The national strategy for financial literacy aims to mobilize the
public, private and non-profit sectors to strengthen Canadians’
financial literacy and help them achieve several goals: managing
money and debt wisely; planning and saving for the future; and pre-
venting and protecting against fraud and financial abuse.

Actions under the second goal — planning and saving for the
future — are aimed at boosting Canadians' awareness and under-
standing of existing government and workplace benefits such as
savings programs they may be eligible for.

“The strategy is now live and publicly available,” says Rooney.
“The next phase is about implementation. We're working to-
wards identifying the very specific demographic groups. I'm meet-
ing with organizations that have delivery channels [and] programs

that reach Canadians directly and raising awareness about these

three goals.”

Rooney’'s own organization, the Financial Consumer Agency of
Canada, has delivered financial workshops for its employees. The
workshops don't provide advice. Instead, they provide information
and then the call to action is for employees to seek out a financial
professional, says Rooney, who's encouraging her federal govern-
ment counterparts to offer programs as well.

'

education for fear it’s perceived as advice. If a
company really wants to help their employees deal
with the issues they face when it comes to every-
thing from pensions to payroll to debt, they are best
to bring in a third party and have a contract that
ensures any recommendation or advice that third
party gives out is not representative of the company
to avoid liability.”

Cases in point

McMaster University’s employee financial educa-
tion programs highlight the link between how fi-
nancially prepared employees feel and how healthy,
engaged and productive they are in the workplace,
a correlation that has surfaced in many reports and
surveys.

For example, a survey published by Workplace
Options in April 2016 found 88 per cent of em-
ployees are stressed or worried on some level about
their personal financial situation. Another survey,
published by Secondsight in 2014, found 73 per
cent of employees felt more positively about their
employer when they received financial education in
the workplace.

McMaster University’s offering includes access
to an employee and family assistance program; one-
on-one financial consultations with an expert; and
pre-retirement planning with a counsellor. Last year,
the university also introduced a full-day retirement
planning program. “It helps employees build a clear-
er vision of retirement, determine how much they
need to achieve that vision and shows them where
the money will come from to fund their retirement
lifestyle,” says Deb Garland, program manager for
engagement and wellness at McMaster.

The university is working on a second program
that provides more general financial information,
such as budgeting and debt resolution, for employ-
ees. It’s also aware that, as an employer, it isn’t able
to provide financial advice, says Garland.

“Ensuring our employees trusted the infor-
mation and didn’t feel they were receiving a sales
pitch was an important factor in our decision,” she
says, noting the university decided to use a third
party. “Some organizations say they are providing
education, but there is the fine line. . . . They have
to make sure they don’t steer people into their other
line of work.”

BMO Financial Group’s focus on financial
literacy is twofold, according to Kelly Harper, the
bank’s director of customer experience learning.
First, as an employer in the financial services sector,
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We wanted to wade through and act as
that filter and trusted voice and to take
people through what the process is for

many of these financial experiences.”

it aims to make sure its own staft are financially
confident; and secondly, from a brand perspective, it
knows that if its employees are financially know-
ledgeable, they’ll also be more confident about how
their role connects to the end customer.

In 2013, the organization conducted a financial
literacy survey among its employees and then used
the findings to develop a pilot financial literacy
program followed by a full rollout in 2014.

“We wanted to create an experience that wasn’t
intimidating and wasn’t about making everyone an
expert but was really about helping people make
better choices and feel confident to go into the bank
and have conversations,” says Harper.

“We started with budgeting as one of those core
financial behaviours that is a cornerstone and we
also now have debt management, savings, my first
mortgage, my next mortgage and investing.”

The online program is all about financial concepts
and knowledge rather than products, according to
Harper. “While we do encourage employees to make
an appointment with an investment specialist if they
want, it really acts as a portal to bring information
that’s already out there, combined with our own in-
formation, and packaging it in a way that really helps
employees mine through it all. We wanted to wade
through and act as that filter and trusted voice and to
take people through what the process is for many of
these financial experiences.”

28 | June 2016 | BenefitsCanada

The fine line between
financial education and advice

Determining the line between financial education and
financial advice is an issue that Mary Picard, a partner
at Dentons Canada LLP, hears a lot about from
employers. But, she adds, there are no legal guidelines
differentiating between the two. “What we are clear
on, though, is what the pension and financial market
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66%
of respondents are

financially preparing
for their retirement

60%

don't know how much
they need to save
for retirement

Source: The 2014
Canadian financial
capability survey
published by the
Financial Consumer
Agency of Canada in
November 2015
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My constant refrain to employers is:

Don't do it ... because of the legal risk.”

regulators think employers should do if they get a ser-
vice provider to give investment advice,” says Picard.

'The guidelines for capital accumulation plans,
published in 2004, say a plan sponsor can choose
to make investment information available to its
employees but note that, “where applicable, a CAP
sponsor should periodically review service providers
with whom the CAP sponsor has an arrangement or
to whom the CAP sponsor has referred CAP mem-
bers to help them make investment decisions.”

Despite the clear language in the decade-old
guidelines, Picard has seen very little arise in terms
of best practices for reviewing a service provider that
gives investment advice. “My constant refrain to
employers is: Don’t do it, don’t do it, dont do it . . .
because of the legal risk,” she says.

Gary Rabbior, president of the Canadian Foun-
dation of Economic Education, reiterates that the
distinction between financial education and advice
is an important one, noting that part of a program’s

success lies in making sure the participants know the
difference.

“One of the most important things around finan-
cial education and literacy is trust,” he says. “If people
have any reason to be suspicious or question the
motives, it really has a dramatic impact on peoples’
willingness to be involved in it. There is, at least to
my perception, a trust in the employer in what it can
provide, so the question becomes who you’re bring-
ing in to do the job and what their backgrounds and
abilities are.

“There are a number of organizations that are
recognizing that the workplace is one of the last
untapped bastions of potential. Once you're out of
school, there are few environments where people are
gathering and where you can do some education —

the workplace is one of them.” B

Jennifer Paterson is managing editor of Benefits
Canada: jennifer.paterson@rci.rogers.com.

57%
of respondents are

saving through a
workplace pension

31%

believe their main
source of income
in retirement will
be their workplace
pension

Source: The 2014
Canadian financial
capability survey
published by the
Financial Consumer
Agency of Canada in
November 2015
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of Canada, a member of the Sun Life Financial group of companies.

Business Development,

Sun Life Financial is pleased to
announce the appointment of
Dave Jones as Vice-President of
Business Development for Group
Benefits, effective August 1, 2016.

Over his 13 years with Sun Life Financial, Dave has worked closely
with our clients and advisors to further their business and group
benefits plan goals as Vice-President Market Development and
most recently as Vice-President, Group Life and Disability. He will
continue that focus in his new role, with a deep understanding of

Dave holds a Bachelor of Commerce from Queen’s University and
an MBA from the Rotman School of Management, University of
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.. firms across Canada.
Paul Malizia

Aon Hewitt.
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Invesco Institutional
welcomes Paul Malizia

Michael Peck, Senior Vice President of
Institutional Investments at Invesco Canada,
is pleased to announce the appointment

of Paul Malizia, CFA, as Vice President,
Consultant Relations. In this role, Paul is
responsible for establishing and maintaining
relationships with investment consulting

Paul began his investment career in 1994
as an investment consultant with Mercer in
Toronto. He then joined Manulife Financial
as an assistant vice president, investment
management services, before becoming

a senior vice president and partner at

Paul earned a BSc degree from the
University of Toronto and an MBA from
the Schulich School of Business at York
University. He is a CFA charterholder and
a member of the Association for Canadian
Pension Management and the International
Foundation of Employee Benefit Plans.

Invesco is a registered business name of Invesco Canada Ltd.

© Invesco Canada Ltd., 2016

Invesco® and all associated trademarks are trademarks
of Invesco Holding Company Ltd., used under licence.
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Employers urged to prepare for new transgender rights bill
Michael Chen | June 17, 2016

Employers should start preparing as the federal
government considers a new transgender rights bill, a
lawyer suggests.

The legislation, Bill C-16, would update the
Canadian Human Rights Act to include gender
identity and gender expression in the list of
m : prohibited grounds for discrimination. It would also
amend the Criminal Code to extend hate crime laws
to crimes based on gender identity or expression.

Anneli LeGault, a partner at Dentons Canada LLP who has worked on transgender accessibility cases in the past, says

employers should be aware of whether of their province already has explicit protections for transgender people.

Alberta, Newfoundland and Labrador, Nova Scotia and Ontario include both gender identity and gender expression in
their human rights laws, while legislation in Manitoba, the Northwest Territories and Saskatchewan includes just gender
identity.

LeGault predicts the federal bill will have the greatest impact on federally regulated employers, such as banks, airlines,

railways, and telecommunications companies.

For employers that want to prepare, LeGault suggests they amend their harassment and complaint policies to cover
transgender-specific issues, educate themselves and their employees and look at how they can change their organization to
be more inclusive.

LeGault stresses employers should also assure their transgender staff they’ll keep matters confidential as it’s a “very, very

private” issue.

“What you’re going to have to hear from the person, and you can’t tell them this, are the dates and timelines, like when
are [they] going to want to use [their] new name and [their] new pronoun,” says LeGault. Important questions, she
suggested, include: “What’s going to be your timeline for changing clothes and appearance? And then what’s your
timeline for washrooms? When are you going to want this? . . . When are you going to tell your colleagues? How are you
going to tell your colleagues?”



In terms of making the office space inclusive, many employers are already trying to create universal workspaces, a
terminology used by designers who are trying to meet both accessibility legislation and the United Nations Convention on
the Rights of Persons with Disabilities, according to LeGault.

Universal design can include washrooms and change rooms that accommodate wheelchairs, walkers and other disabilities
and are unisex. Organizations can keep these design tenets in mind when renovating or changing their workspace, says
LeGault.

Other considerations she recommends for a more “comfortable” space include accommodations for name plates, name tags
and gender neutral uniforms. She cites airlines that allow flight attendants to wear pants as an example of a more neutral
choice.

When it comes to transgender issues more generally, LeGault is hopeful for the future. While she acknowledges
transgender people have “already suffered historically and [that] this is not an easy thing for them to come out at work,”
she believes “Canadian employers are very accommodating and adaptive and they will deal with this as well.”

© Copyright 2016 Rogers Media Inc. Originally published on benefitscanada.com
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Employer loses wrongful dismissal case after court
finds safety rules unclear

Employer claimed employee's failure to follow protective equipment standards was cause for dismissal, but
rules weren't part of employee guidelines
By Adrian Miedema

An employer has lost a wrongful dismissal case after a court found that its safety rules, which it alleged the
employee violated, were unclear and not clearly-communicated.

The employee worked at a solid waste facility in the Yukon. The employer fired the employee and attempted to
prove "just cause" on the basis of absenteeism, poor working relationships, use of company cell phone for
personal calls, and safety violations.

With respect to safety, the employer claimed that the employee did not like to wear her safety vest and steel-toed
boots, despite it being a job requirement, and that the employee was constantly reminded to wear her hard hat.
The employee acknowledged that she knew that if she did not comply with the safety rules, she would be fired;
however, she said that the rules were unclear and she had asked that they be written down.

The court decided that the hard hat requirement was not clearly set out by the employer, and was not included in
the employer’s "Employee Guidelines" document. The court concluded:

"I find that the Society did not take the necessary steps to ensure that there was a clear and unequivocal set of
rules, guidelines and/or policies that made it clear what equipment was to be worn at what locations and at what
times. I find that, to the extent that there was some verbal direction provided, this direction was not entirely clear
and cannot be relied upon as establishing a standard that Ms. Goncharova can then be viewed as having
breached," said the court. "The power to establish clear and unequivocal standards and requirements lay with the
Society. It simply was not done.”

The employer also failed to prove that the absenteeism, relationship issues and cell phone use justified the
dismissal.

This case illustrates the importance of clear communication of safety rules where the employer wishes to
discipline or dismiss the employee for a violation of those rules.

For more information see:
» Goncharova v. Marsh Lake Solid Waste Management Society, 2015 Carswell Yukon 109 (Y.T. Sm. Claims Ct.).

Adrian Miedema is a partner with Dentons Canada LLP in Toronto. He can be reached at (416) 863-4678 or
adrian.miedema@dentons.com. Adrian's discussion of this case also appears in the Dentons blog
www.occupationalhealthandsafetylaw.com.
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sk Hugh O'Reilly, CEO

of the $184-billion

OPTrust pension plan,

what keeps him awake
at night and the former Caval-
luzzo Shilton McIntyre Cornish
LLP lawyer doesn't hesitate. I
worry about the retirement in-
come security of 87,000 people
and their families.

“What keeps me up at night is
making sure we work to main-
tain the funded status of our
plan,” he says.

O'Reilly joined OPTrust in
January 2015, after a distin-
guished career as head of Caval-
luzzo's pension benefits and in-
solvency practice.

The OPTrust is responsible
for administering the pension
plans for the Ontario Public
Service Employees Union, one
of the country’s biggest pension
plans.

“It's a great opportunity,” he
says of running a pension fund.

“People underestimate the
ability of lawyers to manage.
There is an assumption that
CEOs need to be people who
come out of the C-suite and cor-
porate environment.”

However, he says, lawyers
are natural managers. Not only
do they manage teams but also
“lawyers manage issues.”

One of the biggest issues pen-
sion lawyers and their clients
face these days is de-risking the
defined benefit plans that they
oversee and advise on.

“Low interest rates are a
challenge for pension funds,”
O'Reilly explains.

He says he was fortunate to
inherit a plan that was in sur-
plus; however, keeping it funded
in a low-interest-rate environ-
ment is challenging.

That's why O'Reilly’s atten-
tion is focused on de-risking,
and he’s not alone. De-risking is
at the forefront of most pension
plan agendas, putting pension
lawyers at the focal point of ad-
vising their clients on risk reduc-
tion strategies.

Take Hugh Kerr, vice-pres-
ident and associate general
counsel of Sun Life Assurance
Company of Canada. He's been
breaking ground in Canada re-
cently with two high-profile pen-
sion risk transfer transactions.

In 2015, he was involved in
North America’s first longev-
ity insurance agreement, which
transferred $5 billion of pen-
sion risk from BCE Incs defined
benefit plan to Sun Life.

Under the agreement, the
Bell Canada pension plan pays
monthly premiums to Sun Life,
which then makes monthly
pension payments into the plan
for the lifetime of existing pen-
sioners.

The second deal involved
a $530-million group annu-
ity plan. Two different infla-

FOCUS

Low interest rates challenge for funds

Pension plans focus on de-risking

¥ P

Hugh O'Reilly says low interest rates are a
challenge for pension funds.

tion-linked pension plans ap-
proached Sun Life separately
looking to reduce their risk.

They had almost offset index
formulae, which allowed Sun
Life to treat the plans as one and
structurean annuity deal to take
on the risk.

It's believed to be the larg-
est inflation-linked transaction
done in Canada.

Kerr, whose role is to advise
the retirement services and ben-
efit groups at Sun Life, says it
takes time and effort to put to-
gether a longevity deal or to find
matching plans where risk can
be offset

“I think longevity insurance
will find a market,” Kerr says.
What these deals do, he explains,
is “make the existing plans more
sustainable” and “make the risk
more manageable.”

When it comes to de-risking
pension plans, lawyers say there
is no single approach.

“De-risking means a bunch
of different things.” says Mary
Picard, a pensions lawyer at
Dentons LLP in Toronto.

The Sun Life deals, for ex-
ample, involved using insurance
contracts to counteract volatility
and risk.

But there are many ways to
skinacat.

For example, Susan Seller,
head of the national pension and
benefit practice at Bennett Jones
LLP in Toronto, says, “Some-
times, at the end of the day, it
means winding up the fund or
the plan.

“It’s the ultimate form of de-
risking," which “more clients are
looking at and thinking about,”
Seller adds, particularly for those
with plans linked to Consumer
Price Index increases.

“It’s always a big concern how
they are going to deal with that,”
she says.

Seller says the focus on de-
risking means that pension
lawyers are busy advising cli-
ents on different strategies. She
has a five-prong approach. She

says plans need to ensure ac-
cess to the appropriate financial
information and make sure it’s
current, establish a “prudent”
and “well-managed” investment
policy that includes asset and
liability matching, establish an
effective governance structure,
seek expert advice where needed
and conduct due diligence and
follow a prudent process for de-
cision-making,

Picard says she is seeing
much more attention being paid
to plan governance and invest-
ment policies in a low-interest
environment.

“Wheninterest rates decrease,
horror ensues,” she says, noting
that plan sponsors fear a return
to the days when they were only
60 to 70 per cent funded.

Funding status has improved
considerably since the financial
crises, according to reports on
defined benefit plans from the
Financial Services Commission
of Ontario,

In its 2015 report, FSCO
found that funding ratios both
on a going-concern basis and
an insolvency basis had im-

proved. Only 31 per cent of DB
plans FSCO oversees were less
than fully funded on a going-
concern basis, versus 36 per cent
last year.

That's a significant improve-
ment from 2010, following the
financial crisis, when 45% of
plans were less than fully funded
on a going-concern basis, and
funding status was declining.

The task for lawyers then was
seeking funding relief for their
clients from pension regulators.
That has lessened.

While things have improved,
the decline of defined benefit
plans continues to worry.

The number of DBP dropped
to 1,283 in the latest reporting
period from 1,506 in 2010, a de-
cline of almost 20 per cent, as
risk-averse employers eye alter-
natives.

Picard says another element
to de-risking that is taking on
greater prominence as stock
markets hit record highs in the
U.S. isinvestment risk.

“Pension plans are shifting
from riskier equity classes to
more conservative fixed-income

classes that attempt to match the
liabilities of the pension plan,”
she says.

That reflects a shift in think-
ing among plans, suggests OP-
Trust’s O'Reilly.

“We no longer see ourselves
as asset allocators, we see our-
selves as risk allocators. We
don't see ourselves as investment
managers ... our job is to deliver
pensions,” he says.

That's a challenge in a low-in-
terest rate environment, he says,
because the “cost of de-risking is
expensive.”

The annuity market, he says,
becomes “much more expensive
and much more complicated.”

With no signs of interest rates
rising, and employees living lon-
ger, O'Reilly says he expects that
some plans will struggle.

The solution? He suggests
there will be more consolidation
among plans.

“We're interested in pension
plans that want to merge with us.
Webelieve it's very important for
pension plans to work together
...and not be competitors to one
another,” he says. LT
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News

Appeal court weighs in on workplace testing rules

MICHAEL BENEDICT

Another major legal battle over
random drug and alcohol testing in
the workplace is on the verge of a
watershed decision by the Alberta
Court of Appeal. On Nov. 7, that
court will be the first at the appel-
late level asked to apply the
Supreme Court of Canada’s three-
year-old principles and guidelines
on when such testing is allowed.
The adversaries this time are Sun-
cor Energy, one of the world’s lar-
gest independent energy compan-
ies, and Unifor, the country’s largest
private sector union.

In advance of the hearing, an
Alberta appeal court judge recently
approved, over the union’s objec-
tion, intervener status for five heavy
industry associations. They will be
allowed to submit a joint brief in
Unifor’s appeal of a judicial review
that quashed an arbitration panel’s
ruling overturning Suncor’s testing
policy. The panel agreed Suncor’s
oil sands operations were, indeed,
dangerous, but found its random
testing was unreasonable and that
its rationale did not trump
employee privacy rights. However,
Queen’s Bench Justice D. Blair
Nixon ruled that the panel misap-
plied the criteria and standards for
permissible random testing set out
by the Supreme Court in Com-
munications, Energy and Paper-
workers Union, Canada, Local 30
. Irving Pulp & Paper, Ltd. 2013
SCC 34. Nixon ordered a new arbi-
tration panel to rehear the matter,
and Unifor has appealed the deci-

Even though the union
argues that this is a
narrow judicial review,
in reality the case is
being closely watched
beyond the oil industry.

Eric Adams
University of Alberta

sion in Suncor Energy Inc. v. Uni-
Jor Local 7074 2016 ABQB 269.

Now, others will join in the action
as a result of Justice Marina
Paperny’s ruling last month in Sun-
cor Energy Inc. v. Unifor Local
7074 2016 ABCA 265. While Jus-
tice Paperny acknowledged the
union’s “compelling” submission
that intervener status should be
denied because its appeal involves a
“relatively straightforward judicial
review application involving the
reasonableness of an arbitrator’s
decision...under a particular col-
lective agreement at a particular
worksite” However, she went on to
say, “Nevertheless, the appeal will
likely engage larger policy issues
that may usefully be informed by
the perspective offered by the appli-
cant industry representations and
the resolution of which may dir-
ectly affect their members.”

Justice Paperny also noted that
Justice Nixon had granted inter-
vener status to two of the now
five applicants representing the
mining, construction, electricity
and upstream oil and gas indus-
tries. While this did not auto-
matically grant them the right to
also intervene on appeal, Justice
Paperny said it is a “factor to con-
sider.” In granting their applica-
tion, she added, “The interests of
the applicants and the assistance
they can provide in the appeal
remain substantially the same as
in the court below.”

The case involves a 2012 Suncor
random drug and alcohol testing
policy for employees in safety sensi-
tive positions. Citing its legal obli-
gation to eliminate or control haz-
ards in the workplace, the company
showed evidence of more than
2,000 drug and alcohol-related
security incidents over a nine-year
period to justify the testing. Suncor
also claimed that at least three of
the seven people who have died at
its worksites were under the influ-
ence of drugs or alcohol.

The union filed a grievance,
claiming the company’s evidence
was vague and did not distin-
guish among unionized, non-
unionized or contract employees.
The arbitration panel agreed,
adding Suncor also failed to show
that a worksite problem was suf-
ficiently serious to permit the
intrusion of privacy involved in
drug and alcohol testing.

But Suncor argued successfully
before Justice Nixon that the panel

wrongly applied a higher standard
than set out by the Supreme Court
in Irving. While Irving says a dan-
gerous workplace does not auto-
matically justify random testing, it
adds that such testing is permis-
sible if it is proportionate to the
issue being addressed, balancing
safety and privacy interests. Justice
Nixon found the panel was wrong
in requiring a “serious” or “signifi-
cant” problem to justify random
testing. He said Suncor need only
establish a “general” problem and
that it does not have to establish a
causal connection between drug
and alcohol usage and accidents.

University of Alberta law profes-
sor Eric Adams says Justice
Paperny was right to allow the
interveners to make arguments on
applying Irving. “Even though the
union argues that this is a narrow
judicial review, in reality the case is
being closely watched beyond the
oil industry,” he says.

Adams adds that next month’s
appeal court hearing will tackle the
fundamental tension between
safety and privacy in many work-
places. “Its a serious matter;” he
says. “The right to human dignity
and body privacy can't be breached
without serious cause.

“On the other hand, the threat of
serious injury and catastrophic
environmental damage is always
there. The employer has a valid
interest. Irving says there has to be
abalance, and the argument will be
about its threshold.”

For his part, Toronto labour law-
yer Jeffrey Andrew of Cavalluzzo

Shilton McIntyre Cornish says it
would have been surprising if the
court had not allowed the others to
intervene. “This is such a big issue
in Alberta’s oil and gas industry,” he
says. “They are trying to push the
envelope to establish factors that
will justify this invasion of privacy.”

Adds Andrew: “However, if man-
agement unilaterally imposes ran-
dom testing on a unionized
environment, it needs evidence
that the problem is related to union
members. If the problem is else-
where, it is not relevant to the bar-
gaining unit.”

Suncor’s outside counsel, Barbara
Johnston of Dentons Canada in
Calgary, disagrees, saying the
employer need only establish a gen-
eral workplace problem to take
remedial action. “Irving calls for a
balancing, not a hierarchy, of inter-
ests,” she says.

In Johnston’s view, the looming
Court of Appeal judgment will
“impact on industry broadly and
across Canada in regard to the
safety of workers, the public and
the environment.”

Toronto lawyer Howard Levitt,
whose practice, Levitt LLP, repre-
sents both management and
employees, says worker and public
safety issues should supersede pri-
vacy rights. Overturning the arbi-
tration panel’s finding was a “heart-
ening” decision, he says. “Taking
drug or alcohol tests is a mild
inconvenience,” Levitt adds, “when
compared to working next to some-
one whois stoned and can endanger
you as well as him or herself.”

Brouwer: Federal Court has taken ‘hands off” approach

Continued from page 10
to the immigration detention sys-
tem. “It has viewed the IRPA as
sort of a coherent system for
detention review,” he said.

A recent Federal Court deci-

sion, B.B. and Justice for Chil-
dren and Youth v. Minister of
Citizenship and Immigration,
found that the best interests of a
child could be considered in their
parent’s immigration detention

review hearing (Aug. 24, 2016,
IMM-5754-15).

The Supreme Court of Canada,
in Kanthasamy v. Canada (Cit-
izenship and Immigration) 2015
SCC 61, also described the

importance of the best interests
of the child, but did not frame it
as the primary consideration, the
report found.

“That decision, like pretty much
every domestic Canadian deci-

sion, has not gone as far as we're
required to go under international
law, which is an explicit require-
ment that decision-makers put
the best interests of the child as
the primary factor,” Brouwer said.



employmentlawtoday.com
Oct 17,2016

British Columbia arbitrator reinstates firefighter
convicted of possession of stolen boat

Firefighter's arrest wasn't directly related to his job and didn't significantly affect the employer
By Jeff Bastien

In a recent grievance decision, Re Prince George and Prince George Firefighters, Local 1372 (Williams), a
labour arbitrator reinstated a firefighter whose employment was terminated after being found guilty of
possession of a stolen boat and trailer.

The arbitrator concluded that in order to justify terminating a unionized employee, there must be a sufficient
nexus between the employee’s misconduct away from work, and his employment duties.

The employee had been a firefighter for 11 years with a pristine work record. There were no concerns with his
honesty or work. In 2012, he purchased a boat and trailer for $9,500 from a fellow firefighter. The boat,
reportedly worth approximately $30,000, had been stolen. The state of the employee’s knowledge when he
purchased the boat was disputed.

The employee was arrested in 2013. The RCMP phoned the employee and asked to attend his property to
investigate a tip that a stolen boat was located on his property. Within minutes of the call, the employee hooked
the boat and trailer up to his car and began towing it away from his property. However, his property was under
surveillance and he was arrested.

The employee lied about his acquisition of the boat and trailer in his initial statement to police, providing a story
about how he purchased the boat, and three different purchase prices. He later admitted to the RCMP that he
bought the boat from a fellow firefighter for much less, but he did not admit to knowing the boat was stolen.
However, he made some comments that he had doubts about the deal, and suggested he "had an inkling in the pit
of his stomach" about it.

The employer investigated and the employee reluctantly admitted to the arrest. The employee was placed on
leave, but the employer did not initially ask if he knew the boat was stolen. When asked in a subsequent
interview, the employee said it was a "grey area." He also advised the employer of his attempt to flee with the
boat. The employer allowed the employee to return to work with conditions, accepting that he was being
forthright.

In the criminal proceedings, the court did not accept the employee's evidence, and he was found to have known
the boat was stolen.The trial was widely reported in the local media.

Upon learning of the verdict, the employer terminated the employee’s employment. The employer’s reasons, as
stated at arbitration, included: the comments made by the judge regarding the non-acceptance of the employee’s
evidence and his credibility, dishonesty and lack of judgment; the media reports and negative publicity; and
concerns about the employee’s honesty during the employer’s investigation.

The arbitrator found it difficult to reconcile evidence regarding the employee’s police statement and his evidence
at trial and arbitration that he had no concern the boat was stolen. She noted that she had "grave doubts" as to his
understanding of the underlying issue of his honesty. Nevertheless, she proceeded to consider the question of
whether termination was excessive in the circumstances.



To this end, relying on Millhaven Fibres Ltd. and OCAW, Local 9-670, Re, the arbitrator noted that in
determining whether the employee’s conduct away from the place of work was a justifiable reason for discharge,
there was an onus on the employer to show that:

® The conduct of the employee harms the employer’s reputation or product

* The employer’s behaviour renders the employee unable to perform his duties satisfactorily

* The employee’s behaviour leads to refusal, reluctance or inability of the other employees to work with him

* The employee has been guilty of a serious breach of the criminal code and thus rendering his conduct injurious to the general reputation of the employer
and its employees

* The conduct causes difficulty in the way the employer properly carries out its function of efficiently managing its works and efficiently directing its
working force.

The arbitrator found there was no direct link between the misconduct and the employee's duties. There was no
suggestion he could not be trusted to do his firefighting duties. The arbitrator accepted that it was an isolated
incident by an employee with a pristine work record, not likely to be repeated. Moreover, he was not in a
fiduciary position, and his duties did not expose him to the temptation of greed.

In short, the arbitrator concluded that there was an insufficient nexus between the employee’s misconduct and
his duties to warrant termination. Accordingly, the arbitrator reinstated the employee, but declined to award
wages, seniority or benefits from the date of termination to the date of reinstatement.

Takeaway for employers

Criminal convictions in and of themselves may not justify termination of an employee on the basis of dishonesty
and lack of trust. Despite findings of misconduct in criminal proceedings, employers terminating for cause must

establish that the misconduct actually relates in more than a general manner to the duties to be performed by the

employee.

For more information see:

® Re Prince George and Prince George Firefighters, Local 1372 (Williams), 2016 CarswellBC 2591 (B.C. Arb.).
* Millhaven Fibres Ltd. and OCAW, Local 9-670, Re, [1967] O.L.A.A. No. 4 (Ont Arb).

Jeff Bastien is an associate with the labour and employment group and the litigation and dispute resolution group for Dentons in Vancouver. He can be
reached at (604) 443-7104 or jeff-bastien@dentons.com.



employmentlawtoday.com
Oct 21,2016

Men without hardhats: where freedom of religion
loses out to workplace safety

Protective headgear a necessary part of work at cargo transport terminals
By Virginie Dandurand

Freedom of religion and the duty to accommodate within the workplace context is a highly important issue in
Québec given the discrimination provisions of the Canadian Charter of Rights and Freedoms as well as the
Québec Charter of Human Rights and Freedoms. Employers and employees must work together to attempt to
reconcile the right to freedom of religion of employees with the legal obligations imposed on employers under
occupational health and safety laws. Quebec courts have been frequently called to rule on this particular subject
over the years.

Most recently, in the case of Singh c. Montréal Gateway Terminals Partnership (CP Ships Ltd./Navigation CP ltée), the Superior Court
of Québec was called to rule on the issue as to whether individuals of the Sikh religion could be exempted from
a work policy implemented by the Montréal Gateways Terminals (MGT), Empire Stevedoring Co. Ltd. and
Termont Terminals Inc. (collectively the “defendant terminals™). This policy required all workers to wear

a hardhat when circulating outside on the premises of the terminals. The plaintiffs, truck drivers whose work
included transporting containers, claimed that their religious belief prohibited them from wearing such hardhats.
Accordingly, they maintained that this policy was discriminatory and violated their right to freedom of religion.
Upon adopting the policy, MGT tried to accommodate the plaintiffs by modifying its container loading
procedures which enabled them to stay in their vehicles and, hence, avoid wearing hardhats. However, these
measures were rejected by the plaintiffs as they claimed that they involved significant disadvantages.

This issue was decided upon on Sept. 21, 2016, by Justice Prévost J.C.S., who ruled that although MGT’s policy
was prima facie discriminatory and violated the right to freedom of religion as regards to the plaintiffs, it was
nevertheless justified given the imperative objectives of such policy.

In reaching his decision, Justice Prévost, J.C.S., began his analysis by examining the principles with respect to
discrimination enshrined in the Canadian Charter of Rights and Freedoms and the Québec Charter of Human
Rights and Freedoms. To that effect, this decision is of significant importance as it is a rare case of transposition
of the protections granted under the Québec Charter of Human Rights and Freedoms to a federally-regulated
workplace. He established that the policy was in fact discriminatory since the plaintiffs could not meet the
requirement of wearing a hardhat without violating their religious beliefs and, thus, could not work at the
terminals operated by MGT. He also confirmed that the policy violated the plaintiffs’ right to freedom of
religion as their belief was sincerely held and the challenged policy interfered with the plaintiffs’ ability to act in
accordance with their beliefs in a manner that was more than trivial or insubstantial.

Nonetheless, Justice Prévost, J.C.S., held that the policy implemented by the defendant terminals was justified as
it was adopted in order to ensure the safety of workers circulating or working in the terminals operated by the
defendant terminals. There was in fact a substantial risk of head injuries for truck drivers when they were
required to circulate outside their vehicle on the premises of the terminals. In rendering his decision, Justice
Prévost, J.C.S., also underlined the importance of health and safety at work within the Québec society.

For more information see:

* Singh c. Montréal Gateway Terminals Partnership (CP Ships Ltd./Navigation CP Itée), 2016 CarswellQue
9010 (C.S. Que.).



Virginie Dandurand is an associate practicing employment and labour law with Dentons in Montreal. She can
be reached at (514) 878-8841 or virginie.dandurand@dentons.com.
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What is ‘actively employed’?

Ontario’s Court of Appeal looks at language in bonus plans
By Sarah Dobson

By Sarah Dobson

The wording of employment contracts continues to pose challenges for employers. Just ask one Ontario firm that
was told to pay almost $60,000 in damages.

The Court of Appeal for Ontario case involved Trevor Paquette, who had worked for TeraGo Networks from
2000 until 2014 when his employment was terminated without cause. As both sides were unable to agree on a
severance package, Paquette sued for wrongful dismissal.

The motion judge fixed the reasonable notice period at 17 months. But while the judge awarded damages based
on the salary and benefits Paquette would have received during the notice period, he rejected the claim for
damages for lost bonus payments.

“Paquette may be notionally an employee during the reasonable notice period; however, he will not be an ‘active
employee’ and, therefore, he does not qualify,” said judge Paul Perrel.

Paquette appealed. At issue was whether Perrel erred in denying compensation for lost bonuses on the basis the
plan required him to be “actively employed” at the time the bonus was paid.

Ontario Court of Appeal judge Katherine van Rensburg found the lower court made a mistake.

Paquette’s entitlement to bonus payments did not depend on whether he was notionally or in fact “actively
employed” after his employment was terminated, she said. And Paquette’s claim was not for the bonuses
themselves but for common law contract damages as compensation for the income he would have received had
TeraGo not breached his employment contract by failing to give notice.

“The question is not whether the contract or plan is ambiguous, but whether the wording of the plan
unambiguously alters or removes the appellant’s common law rights,” said Rensburg.

In the end, Paquette was entitled to compensation as part of his damages for wrongful dismissal for the loss of
his bonus for 2014 and the lost opportunity to earn a bonus in 2015. Using an averaging approach, this meant
additional damages of $58,386.64.

Past issues revisited
This issue came up in the past around stock option plans as companies weren’t really thinking a lot about what
happens upon termination of employment, said Douglas MacLeod, principal at MacLeod Law Firm in Toronto.

“The courts interpreted the language to say, ‘As long as the options were granted or vested during the notice
period, then that would continue tohappen.”™

So corporations went back and revised the language “so it was very clear the day after you were shown the door,
no other options were going to vest or you weren’t going to get any new options. Or they sometimes had clauses
where you had to exercise within 30 or 90 days of term, something like that — but at least they dealt with the
issue.”



This case is similar, he said.

“The initial drafting, on the face of it, seems pretty clear but the courts are saying now, like they did back then,
you need to be really, really, really clear if you’re going to take away somebody’s rights during the common law
notice period and this panel of judges didn’t think the existing language was clear enough.”

Just like an employment contract, if an employer wants to restrict an employee’s notice entitlement to something
less than her common law entitlement, the contract has to unambiguously state that, said Kyle Lambert, an
associate at McMillan in Ottawa.

“The court of appeal is saying the same is the case for bonus entitlement if it’s part of the employee’s standard
compensation package.”

The court was very careful in its wording, said Catherine Coulter, a lawyer at Dentons in Ottawa.

“It didn’t send up great big red flags, saying, ‘If you say the following, it won’t suffice,” but it did leave the door
open for better-drafted bonus plans to disentitle employees to bonuses through the notice period. So one can
presume from that that if you add other wording to it that makes it clearer, you’ll be fine.”

As to what “more” could be included, that’s the million-dollar question, she said.

“You want to speak about the actual notice of termination date so that bonus entitlements come to an end as of
the date of notice of termination or date of notice of resignation. And you probably also want to have some sort
of a catchall that says, ‘Notwithstanding any notice period that the employee might be entitled to, that the bonus
will come to an end at that earlier date, that earlier notice of termination date.’”

Employers would have to include a termination provision in the employee’s contract that states she is entitled to
either x months or x dollars in notice if terminated without cause. And if it’s x dollars, make it a lump sum, for
salary only, said Lambert.

“And you want to make sure that without cause notice entitlement is all-inclusive, so ‘Here’s what you get and
that encompasses your entire common law entitlement or is in lieu of.””

But employers have to be careful if they decide to change the wording in bonus plans, particularly if they try to
do so for existing employees, he said.

A lot of contracts will just reference an entitlement to bonuses with a bonus plan, said Lambert, so if employers
go ahead and change the bonus plan to restricting it to post-termination, and there’s nothing like that in an
employee’s existing contract, “then they are unilaterally changing the compensation without changing the
contract, and that probably would be considered constructive dismissal.”

Bonus plans are often in separate documents so employers have the flexibility to update performance metrics
from year to year, said Coulter.

“For those particular employers, as long as you’ve got clear language in your employment agreement that says
you’re going to be subject to a bonus plan, the terms and metrics of which will change from year to year, you’re
probably fine to go ahead and change that bonus plan language.”

If an employer has a generic statement in its employment agreement that deals with the bonus plan and people
do it catch-as-catch-can from year to year, with no catch-all language, it’s going to be more difficult, she said.

“Then it’s like changing any other employment agreement — you’ve got to give the employee fair
consideration in exchange for signing the new agreement during the course of employment and whatever that is,
it’s not going to be insignificant in most cases. It’ll be a signing bonus of some sort or a salary increase or a
promotion — something along those lines.”
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Exploring the duty to accommodate environmental

sensitivities

Chelsea Rasmussen,
Dentons Canada LLP

The Human Rights Tribunal
of Ontario and Ontario’s
Workplace Safety and
Insurance Appeals Tribunal
have each considered
employee claims of
environmental sensitivities.

Environmental sensitivities are increas-
ingly becoming a topic of concern
across Canadian workplaces. They
pose a real problem for employers as
there is little commentary (or consen-
sus) on these sensitivities and whether
they constitute a disability.

Generally speaking, the phrase
“environmental sensitivities” describes
a multiplicity of reactions or symptoms
attributed to chemicals or environmen-
tal factors at exposure levels commonly
tolerated by many people.

There appears to be no universal
cause of environmental sensitivities;
they may develop gradually after fre-
quent exposure to low levels of chem-
icals or environmental factors, or
suddenly after a significant exposure.

Disability and accommodation

If an employee with environmental
sensitivities is disadvantaged in the
workplace as a result of such condi-
tion, that person may be considered
to have a disability for the purposes
of human rights legislation. This dis-
ability could, in turn, trigger an
employer’s duty to accommodate to
the point of undue hardship.

In the case of environmental sensi-
tivities, workplace accommodation
may range from the avoidance of
scented and/or toxic products in the
workplace to making physical
changes to the workplace, such as
changing the colour of the walls.

In addition, employees may claim
entitlement from the applicable
workers’ compensation board for a
workplace injury they claim was sus-
tained as a result of exposures in the
workplace.

Case law

In Kovios v. Inteleservices Canada
Inc., an employee who had sensitiv-
ity to normally undetectable scents
requested that the company enforce
its fragrance policy while she was
participating in a training program
for new employees.

The employee continued to be
bothered by fragrances during the
training and ultimately resigned. She
subsequently filed a complaint with
the Human Rights Tribunal of
Ontario claiming discrimination on
the basis of a disability.

In responding to an employee’s
request for accommodation, it
is important that an employer

take all of the facts of the
situation into consideration,
and work with the employee to
find a reasonable solution that
works for all parties.

Accommodation not specified

The Tribunal held that the employee
did not advise her employer of the
specific accommodation she was
seeking and as a result, the issue of
whether the company met its duty to
accommodate was never engaged.

On that basis, the Tribunal found
that the company had not discrimi-
nated against the employee.

MCS claim

More recently, Ontario’s Workplace
Safety and Insurance Appeals Tribu-
nal denied a worker’s claim for

compensation for the aggravation of
a pre-existing condition of Multiple
Chemical Sensitivity (“MCS”). In
that case, the worker claimed she
experienced symptoms as a result of
varnish that was used in her work-
place prior to her arrival at work.

The Tribunal noted that the stan-
dard tools used to determine causation
between exposure and illness are of
limited use in cases involving MCS.

As a result, the Tribunal consid-
ered all of the circumstantially com-
pelling evidence and carefully
weighed the medical evidence,
including the worker’s symptoms.

Exposure and recovery

In this case, the Tribunal found it
compelling that the worker was
exposed to brief episodes of varnish,
but also to other triggering agents she
identified to her employer, including
gasoline and exhaust.

Given that the worker quickly
recovered from her reaction, had only
brief exposures to the varnish and
was exposed to a number of other
outside environmental triggers, the
Tribunal concluded that exposure to
varnish was an unlikely contributor
to her subsequent symptoms.

Employer considerations

As the issue of environmental sensi-

tivities continues to arise in Canadian

workplaces, employers should con-
sider taking the following steps:

»  Develop a scent-free policy for
your workplace and train
employees on the policy;

e Upon receipt of an accommoda-
tion request concerning environ-
mental sensitivities, seek opinions
from medical practitioners regard-
ing what kinds of accommoda-
tions are appropriate in the
circumstances;

*  Work with the employee to find
accommodation that works for
both parties;

See Employment Law, page 48
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continued from page 47

e [fan employee rejects an accom-
modation proposal, ask why; and

e Keep a record of all efforts
made to accommodate, and doc-
ument when an employee is
uncooperative in the process.

Active participation
Ultimately, accommodating employ-
ees with environmental sensitivities
often requires active participation by
most (if not all) workplace parties,
including employers, co-workers and
visitors to the workplace.

In responding to an employee’s
request for accommodation, it is

important that an employer take all of
the facts of the situation into consid-
eration, and work with the employee
to find a reasonable solution that
works for all parties.

REFERENCES: Decision No. 1738/15,
2016 ONWSIAT 389, 2016 Carswell-
Ont 3177 (Ont. W.S.I.LA.T.) at para. 65;
Margaret E. Sears (M.Eng., Ph.D.),
“The Medical Perspective of Environ-
mental Sensitivities”, Canadian Human
Rights Commission, May 2007 at 3, 16
and 49; Kovios v. Inteleservices Canada
Inc., 2012 HRTO 1570, 2012 C.L.L.C.
230-030 (Ont. Human Rights Trib.).

BRIEFLY SPEAKING :

INTELLECTUAL PROPERTY: On
July 28, 2016, the Federal Court par-
tially granted a motion for disclosure
within the context of a copyright
infringement action. Rogers Com-
munications was ordered to release
the name and address of a subscriber
that the applicants allege has been ille-
gally sharing several of their films
over the Internet.

The issue before the court was
whether Rogers Communications could
be ordered to disclose “any and all
contact and personal information” of a
subscriber, including the subscriber’s
email address and telephone number.

The motion for disclosure was
grounded in the “notice and notice”
regime for alleged acts of online
copyright infringement under the
Copyright Act. Ultimately, the appli-
cants want to have the matter certi-
fied as a “reverse” class action.

They assert that additional infor-
mation about subscribers, beyond
their IP address, name and mailing
address, would better enable them to
name subscribers as respondents in
the proceeding. The court rejected
the applicant’s over-broad interpre-
tation of the notice and notice regime.

The court held that it could not be
used to compel Rogers to disclose
additional pieces of subscriber infor-
mation. In making this determination,

the court stated that “caution must
be exercised” in ordering disclosure
of a subscriber’s information to
ensure that “privacy rights are
invaded in the most minimal way.”
Voltage Pictures, LLC v. John Doe
No. 1,2016 FC 881, 2016 Carswell-
Nat 3745 (F.C.) ~ Rebecca Schild,
Gowling WLG (Canada) LLP

SECURITIES: The Court of Appeal
for Ontario recently dismissed an
appeal of the denial of leave and cer-
tification for a proposed statutory
secondary market securities class
action under Part XXIII.1 of the
Ontario Securities Act.

In Mask v. Silvercorp Metals Inc.,
the plaintiff claimed that Silvercorp
Metals Inc. and two of its former exec-
utives had misrepresented its mineral
resources and reserves by understating
the quantity and overstating the quality
of its minerals production.

The motion judge found that the
statutory misrepresentation claim
had no reasonable possibility of
success and that the common law
misrepresentation claim was like-
wise destined to fail.

On appeal, Justice Strathy con-
cluded that the motion judge was not
limited to a consideration of the plain-
tiff’s evidence. Indeed, the motion
judge was “entitled, indeed required, to
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undertake a critical evaluation of all of
the evidence and this necessarily
required some weighing of the evi-
dence, drawing of appropriate infer-
ences and the finding of facts
established by the record.” 2016
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