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Arbitrator finds employer violated OHSA
workplaceviolence obligations
Employer didn't do enough to keep client who made threats away from employee
By Adrian Miedema

A labour arbitrator has found that a mental health organization violated the Occupational Health and Safety Act
(OHSA) when it failed to take certain workplaceviolence precautions.

The organization provided services to persons with mental health issues, including securing housing.

A Case Manager with the organization became aware that a client had sent another client a text suggesting that
he wanted to sexually assault the employee. The organization decided to bar the client from contact with the
employee and from attending dropin sessions. Nevertheless the client attended dropin sessions on at least two
subsequent occasions.

The arbitrator found that the organization did not have any means of preventing a client from texting another
client an offensive text that threatened an employee. However, the organization, having barred the client, failed
to ensure that the client “heeded the injunction” and stayed away. That was a violation of the OHSA.  There was
no evidence that the employee encountered the client at any of the dropins after he was barred, so there was no
basis for an award of damages.

In a second incident, the employee reported that she felt threatened by a client.  The employee’s notes included
references to the client “‘leaning over writer’, ‘shouting about aliens’, invading her personal space ‘as he kept
tapping her on the knee’, becoming ‘extremely agitated’, leaning over the Grievor, speaking about eating
humans and making ‘a sudden strangling gesture towards [the Grievor]’, referring to having been on probation
in connection with charges of sexual assault of a woman, ‘leaning over [the Grievor] in an aggressive manner
and she had to push him back away from her’, being told by the Grievor that his behaviour was threatening and
that he does not respect her personal space, ‘advancing towards [the Grievor] on a couple of occasions
screaming about aliens, homosexuals and radiation, invading the Grievor’s personal space, and, finally, charging
the Grievor, pushing her forcefully in the chest, and causing her to lose her balance.’

The organization directed the employee to stay out of that client’s residence based on her perception of a threat,
but she ignored that direction. The arbitrator decided that the organization had violated the OHSA by failing to
ensure that the employee complied with the employer’s direction. Again, no damages were warranted, but the
arbitrator granted a “declaration” that the employer had breached the OHSA.

For more information see:

Cota Health and OPSEU, Local 548 (Kostadinova), Re, 2016 CarswellOnt 18642 (Ont. Arb.).

Adrian Miedema is a partner with Dentons Canada LLP in Toronto. He can be reached at (416) 8634678 or
adrian.miedema@dentons.com. Adrian's discussion of this case also appears in the Dentons blog
www.occupationalhealthandsafetylaw.com.
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Court refuses smalltown mayor’s OHSAbased
request for injunction prohibiting resident from
harassing her
Harassment provisions not intended to apply to someone outside the workplace: Court
By Adrian Miedema

An Ontario judge has rebuffed a smalltown mayor’s attempt to use the Occupational Health and Safety Act‘s
(OHSA) violence and harassment provisions to obtain a court order stopping a town resident from harassing her.

The mayor claimed that the resident had engaged in workplace harassment and violence, contrary to the OHSA,
by sending her numerous "increasingly abrasive" letters and emails in which he made pejorative statements
about the mayor and made comments about the “unprofessional conduct” of the town. The resident was
apparently “interested in horticulture and town beautification” and had concerns about the management of the
town’s affairs.

The court decided that the evidence did not support a finding that workplace violence had occurred. There was
just one allegation that the resident had verbally harassed the mayor during an encounter at the town health unit,
where the mayor held a fulltime job, in 2014. Also, the judge stated that it was doubtful that the harassment
policy or the OHSA’s harassment provisions were ever intended to apply to persons who are not part of the
“workplace”. The judge decided that in this case, the resident was not a coworker, so the harassment policy did
not apply to his actions.

The mayor and the town were therefore not entitled to an “injunction” order from the court prohibiting the
resident from communicating with, harassing or publishing any information about the mayor or any other town
councillor or employee.

For more information see:

• Rainy River (Town) v. Olsen, 2016 CarswellOnt 21052 (Ont. S.C.J.).

Adrian Miedema is a partner with Dentons Canada LLP in Toronto. He can be reached at (416) 8634678 or
adrian.miedema@dentons.com. Adrian's discussion of this case also appears in the Dentons blog
www.occupationalhealthandsafetylaw.com.
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Ontario MOL clarifies interpretation of 'critical 

injury’ 
Considers amputation of more than 1 finger or toe critical injury 
 

 
 

The Ontario Occupational Health and Safety Act requires employers to report fatalities and 

“critical injuries” to the Ontario Ministry of Labour. 

 

The Ministry of Labour has recently released clarification on its interpretation of “critical injury” 

— in particular, clauses 1(d) and (e) of the definition of “critical injury.” It is important to note 

that this is not an amendment to the definition of “critical injury"; rather, it is an update to the 

Ministry of Labour’s internal interpretation, which interpretation courts do not have to accept. 

 

Section 1 of Ontario Regulation 834 under the OHSA defines “critical injury” as an injury of a 

serious nature that, 

 

(a) places life in jeopardy, 

 

(b) produces unconsciousness, 

 



(c) results in substantial loss of blood, 

 

(d) involves the fracture of a leg or arm but not a finger or toe, 

 

(e) involves the amputation of a leg, arm, hand or foot but not a finger or toe, 

 

(f) consists of burns to a major portion of the body, or 

 

(g) causes the loss of sight in an eye. 

 

Clause 1(d) states that a “critical injury” includes the fracture of a leg or arm but not a finger or 

toe. The Ministry of Labour has clarified that it interprets the fracture of a leg or an arm to 

include the fracture of a wrist, hand, ankle or foot. In addition, while clause 1(d) excludes the 

fracture of a finger or a toe, the Ministry of Labour takes the position that the fracture of more 

than one finger or more than one toe does constitute a “critical injury” if it is an injury of a 

serious nature. 

 

Clause 1(e) provides that a “critical injury” includes the amputation of a leg, arm, hand or foot 

but not a finger or toe. While the amputation of a single finger or single toe does not constitute a 

critical injury, the Ministry of Labour interprets the amputation of more than one finger or more 

than one toe to constitute a “critical injury” if it is an injury of a serious nature. 

 

Notwithstanding the fact that the Ministry of Labour’s interpretation of “critical injury” is just 

that — the ministry’s interpretation, not the law — employers should be aware of the ministry’s 

interpretation in order to avoid a failure-to-report charge under the OHSA. 

 

 
 

Chelsea Rasmussen 

Chelsea Rasmussen is an associate at Dentons’ Toronto office, practising in employment and 
labour law. She advises and represents employers in all aspects of occupational health and safety 
matters, and defends employers charged with safety offences. Chelsea provides strategic advice in 
respect of workplace accidents, compliance orders, administrative penalties or charges, and day-to-day 
compliance. She can be reached at chelsea.rasmussen@dentons.com or (416) 862-3464. For more 
information, visit www.dentons.com or www.occupationalhealthandsafetylaw.com. 
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By Mary Picard

Changes to the Canada Pension Plan: a field guide for
Ontario employers

employmentandlabour.com /changes-to-the-canada-pension-plan-a-field-guide-for-ontario-employers

Are you an employer who is uncertain about what you should be doing to prepare for the changes to
the Canada Pension Plan (CPP)?  This guide will help you.

The changes were announced by the federal government a year ago, and formal rules became law at the end of
2016.  Unlike the infamous Ontario Retirement Pension Plan, these government-run pension changes are here to
stay.

Here is a summary of the changes.

 Mandatory contributions to the CPP by employers and employees will increase, starting January 2019.  The
increases will be phased in gradually over several years.  By 2023 employers and employees will each be paying
5.95% of their eligible income to the CPP.  Right now they are each contributing 4.95% of eligible income.

It’s a significant increase in contributions.  The combined employer and employee mandatory contributions to the
CPP will go from 9.9% of employees’ eligible income to 11.9% of their eligible income.  That ’s a 21% increase.

And it’s an even bigger hit for higher-income employees and their employers.  Anyone with an annual salary of more
than $70k (approximately), and their employers, will have to make additional contributions commencing 2024.

The upside is that the amount of the CPP benefit paid to Canadians will increase.  It is expected that the annual
benefit paid by the CPP will increase by as much as 50%.  In today’s dollars, the maximum CPP annual payout
would go from $13,370 to $20,000.  This full enhancement to the CPP benefit probably won’t be seen for
approximately 40 years.

If you have Quebec employees, beware:  the CPP does not apply.  Changes to the Quebec Pension Plan are being
considered, but it’s not known whether or when any changes will be made.

January 2019 is not far away.  If you will be making changes to retirement and savings plans as a result of the CPP
changes, you may want to communicate those changes to employees in the next year or so.

As a starting point, here are some high-level strategic suggestions:

 If you have a Group RRSP or defined contribution pension plan:

Consider whether to reduce the amount of required employee contributions to your plan, so that there will be
little or no impact on your employees’ take-home pay.

Consider reducing employer contributions to your Group RRSP or defined contribution pension plan, so that
the overall employer costs of contributing to the CPP and your employer-sponsored plan remain level.  If you
decide to do so, communicate the changes to employees now, so they are well aware in advance of any
changes.

If you have a defined benefit pension plan:

Find out if there is anything in your pension plan that relates to the CPP.  Are employee contributions
computed based on how much they contribute to the CPP?  Is there a “bridge benefit” that relates to the
CPP?
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Ask your actuary whether the liabilities of your pension plan will increase as a result of any provisions that
relate to the CPP.

Consider amending your pension plan to lessen the impact of the CPP changes, if any, on the design of your
plan.

If you have a union:

Find out if there are sections of the collective agreement that will restrict you from making changes to your
retirement savings plans.  Consider letting the union know, in collective bargaining, that changes may be
made due to CPP changes.

If the term of the collective agreement goes beyond 2018, formulate a plan to communicate to the union the
fact that employee take-home pay will go down as a result of higher CPP contributions.

Please contact a member of the Dentons Canada pension and benefits group for assistance in understanding how
the CPP changes will impact your organization.  Be prepared.
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