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We have developed this Prompt Payment &
Adjudication Toolkit to help Canadian companies
navigate the issues they may face as provinces rollout
prompt payment, adjudication, and construction

lien reforms across the country. Please note that the
information provided in this Toolkit does not constitute
legal or professional advice or a legal opinion. We
hope this Toolkit will provide you with some of the
background information related to these changes.

If you have any questions, please contact one of the
members of Dentons Canada Construction

and Infrastructure groups.
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Prompt payment, adjudication, and construction
lien reforms spread across Canada in recent years.
The changes are meant to improve issues related
to perceived payment delays in the construction
industry and to provide a framework for the timing
of construction payments in the construction
industry. While new to Canada, similar regimes have
been in effect in other jurisdictions for many years,
such as in the United Kingdom. These legislative
reforms aim to ensure timely payments are made to
contractors, sub-contractors, and suppliers working
on construction projects.

Where enacted, prompt payment legislation in
Canada shares certain general characteristics, such
as mandatory payment deadlines, requirements for
the issuance of a “proper invoice” by the contractor,
timelines by which parties must deliver notices of
non-payment, and the format in which notices must
be delivered. For example, in all jurisdictions where
prompt payment legislation is in force in Canada,
the party who is disputing an invoice must deliver
a notice of non-payment to the other party by the
deadline under the applicable legislation, otherwise
they risk an order being made by an adjudicator
requiring payment. The prompt payment framework
is accompanied by a process to quickly adjudicate
disputes with an authorized authority under the
legislation. Adjudicators have the power to make
binding interim orders for immediate payment,
regardless of whether the parties seek resolution of
the same claim through civil litigation or arbitration.
A different determination may be made regarding
a disputed invoice or payment by a court or an
arbitrator, who are not bound by an adjudicator’s
interim order.

Future Updates

The Federal Prompt Payment for Construction Work
Act' (the “Federal Act”) was passed on June 21, 2019,
and effectively replicates Ontario's Construction
Act, which created a new prompt payment and
adjudication regime. Although the Federal Act was
passed, it is still not in effect and will come into
force on a day to be fixed by order of the Governor
in Council.

1 Federal Prompt Payment for Construction Work Act
SC 2019, ¢ 29, s 387 (not yet in force).



https://laws.justice.gc.ca/eng/acts/F-7.7/FullText.html

Alberta

Since August 2022, under the Prompt Payment and
Construction Lien Act (the "AB Act”, formerly known
as the Alberta’s Builders’ Lien Act), a number of major
changes have been introduced that actors in the
construction sector should be aware of, including
strict statutory payment deadlines, extended lien

Mandatory payment calendar

28 days

registration periods, and a new non-judicial dispute
resolution process (adjudication). The AB Act now has
specific prompt payment rules such as mandatory
invoicing and payment scheme, enhanced access
to information rights, longer holdback periods and a
new adjudication process.

7 days

s Ay

7 days

®

Proper Invoice to
be provided at
least every 31
days unless
contract provides
otherwise

Legend

GC: general contractor
ON: owner

SC: subcontractor

SSC: sub-subcontractor
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Dispute settlement procedure with an adjudicator

30 days
Possible extension

7 days
4-1 5-17
calendar calendar /\
Amicable days days el T Determined
" Lo . . Adijudicator Certified order of A party may
2:::'::8 ::eNI:"F.pralZ\m:gL ::’“d'::to:r:s Ihl:;ftm“ determines matter Adjudicator’s apply for judicial
. N P d Z d s o'sle yithe - i and issues order determination review of a
?t';"e on n? LEEED [l ?st:rd by th zuppo "tg a within 30 days delivered to determination
GRIDEEUED RO PUD STIELRD from final receipt parties within 30 days of
+ Work site legal land Authority the Adjudicator T the notice of
description possible extension determination
« Description of of 10 calendar
dispute, including days

details of how and
when it arose

+ Amount of redress
sought (including any
amount in dispute)

+ Name of the
adjudicator requested
to conduct the
dispute, if any

**An Owner who disputes a Proper Invoice and refuses to pay all or a portion of it must give the contractor a
Notice of Dispute within 14 days of receiving the proper invoice




Saskatchewan

The Builders’ Lien (Prompt Payment) Amendment Act,
2019 introduced the prompt payment structure to
Saskatchewan by amending The Builder's Lien Act
(the “SK Act”) in May of 2019. Saskatchewan’s prompt
payment scheme did not come into force until March
1,2022 when the Saskatchewan Construction Dispute
Resolution Office ("'SCDRO”) was designated as the
Adjudicative Authority under the SK Act.

Mandatory payment calendar

28 days

The SK Act establishes requirements for proper
invoicing, payment timelines for construction projects
and introduces a dispute resolution process overseen
by SCDRO. Architects, engineers, land surveyors, and
persons supplying services or materials in relation to
a mine or mineral resource (other than oil and gas) as
well as in relation to an improvement to SaskPower’s
electrical power generation and distribution
infrastructure are exempt from the SK Act.

7 days 7 days

®

Proper Invoice to be
provided on a
monthly basis
unless contract
provides otherwise

Legend

GC: general contractor
ON: owner

SC: subcontractor

SSC: sub-subcontractor
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28 days of receipt 7 days of receipt 7 days of receipt
of a Proper Invoice of full payment of full payment
by GC by GC by sC
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Dispute settlement procedure with an adjudicator

30 - 44 days
Possible extension
30 days
10 days
4-1 5-10
Amicable days days . Possible
settlement ? ? Adjudication extension ?}

Notice of Adijudicator Transmission of Adjudication and Pay due within A party may
Adjudication in accepts or documents to Deterfmr]atlon: 10 days of apply to the
FormA.6 declines Adjudicator * Adjudicator to ication of Court to set
« Name and appointment (if dgte_rmlne matter  determination to aside a

addresses of the parties agree on Party receiving within 30 daysof parties determination

parties proposed Notice of receiving within 30 days of
« Description of adjudicator) Adjudication may docum.snts. a determination

dispute, including OR respond in + Extension of up by the

details of how and The Authority writing and must to14 days Adijudicator

when it arose appoints an include any po_smble with
« Description of adjudicator if documents to be written consent

contract and one is not relied upon of parties

details of services proposed or « Determination

or materials agreed to by m.ust be in writing

provided parties with reasons
» Nature of redress

sought (including

any amount in

dispute)
« Name of proposed

adjudicator (if any) **An Owner who disputes a Proper Invoice and refuses to pay all or a portion of it must give the contractor a

notice of non-payment within 14 days of receiving the proper invoice.




Ontario

On October 1, 2019, Bill 142, the Construction Lien
Amendment Act' came into force amending the
Construction Act? and introducing a prompt payment
and an adjudication regime in Ontario. As part of
earlier amendments, Ontario’s Construction Act
also extended the deadlines for preservation and
perfection of liens. Ontario is the first jurisdiction
in Canada to introduce legislation that combines
prompt payment and adjudication alongside
traditional lien legislation.

1 Bill 142, Construction Lien Amendment Act, Ontario, 2017
(assented to on December 12 2017), SO 2017, ¢ 24 [Bill 142].
2 Construction Act, RSO 1990, ¢ C.30.

Borrowing from the long-standing UK model, the
Construction Act now includes a comprehensive
procedure for prompt payment, and adjudication.
In Ontario, the Authorized Nominating Authority
under the Construction Act is the Ontario Dispute
Adjudication for Construction Contracts (‘ODACC"),
and several hundred adjudications have been
heard since the prompt payment and adjudication
provisions came into force.

Prompt Payment Timelines under Ontario’s Construction Act, RSO 1990 c. C.40

28 days

7 days 7 days

©

Proper Invoice
delivered monthly
unless contract
provides
otherwise

Legend

GC: general contractor
ON: owner

SC: subcontractor

SSC: sub-subcontractor
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o

Full payment within
7 days of receiving
payment from the

®

Full Payment within
28 days of receipt
of Proper Invoice

ON GC
**Note on Disputes: Where any party in the pyramid disputes an amount owed to the party below, it must

deliver a notice of Non-Payment within the prescribed time. Otherwise, the invoice will be due and payable in
accordance with the above deadlines. This chart does not include the prescribed deadlines for non-payment.

o

Full Payment within
7 days of receiving
payment from the

N\


https://www.ontario.ca/laws/statute/s17024
https://www.ontario.ca/laws/statute/90c30

Adjudication Timelines under Ontario’s Construction Act, RSO 1990 c. C.40

30 days
30 - 44 days
4 days 7 days 5 days 10days
Notice of adjudication is Adijudi If the adjudi T ission of Adjudication and Payment Serve and file
given with the following accepts or declines, documents to Determination (if applicable) motion for leave to
included per the ODACC declines selection of Adjudicator bring an
template: i fjudi by application for
« Names and addresses parties or Judicial Review (if
of the parties; ODACC applicable)
« Brief description of
the dispute, including
details of how and
when it arose,
+ Nature of the redress
sought (including the
amount in dispute);
« The date of the
construction **Note: Recent jurisprudence in Ontario demonstrates that in the event of an appeal (by way of an application
contract; and for judicial review), there is no automatic stay of the adjudicator’s determination. Accordingly, if a party brings a
« The suggested motion for leave to bring a judicial review application, it must either pay the amount set by the adjudicator or
adjudicator and seek a stay of the adjudicator’s determination. The determination of the amount owed following an adjudication
adjudication process process can subsequently be set aside if the application for judicial review is successful, or if the same claim is
sought pursued in an action or arbitration process brought in accordance with the contract or subcontract.
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Québec

OnJuly 18,2018, Regulation 8.01 of the Act Respecting
Contracting by Public Bodies (CQLR ¢ C-651)
was adopted by the Government of Quebec (the
“Regulation”). The Regulation applies to public-sector
construction contracts and related subcontracts, to
the extent that such contracts or subcontracts arise
from any of the 180 infrastructure projects listed in
Schedule | of the Act Respecting the Acceleration of
Certain Infrastructure Projects (CQLR ¢ A-2.001). The

Mandatory payment calendar

About 30 days

20-day presumption

Regulation has two components: the establishment
of a prompt payment regime, and an accelerated
dispute resolution process (adjudication).

Importantly and unlike the other jurisdictions
noted in this Toolkit, Quebec’s prompt payment
and adjudication regime applies only to certain
public-sector projects, and not more generally to all
construction projects in the province.

-0

25th day of the
month

o 0

1st day of the 21st day of the
month month

GC knows

the amount

paid by the
PA

Legend

SC: subcontractor

GC: general contractor
PA: public agency

SSC: sub-subcontractor
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Last day of the
month

°

5th day of the
month

o

10th day of the
month
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Dispute settlement procedure with an adjudicator

30 days

Adjudication Possible

(if applicable)

Amicable 5 days 5 days extension
settlement q ? ?
+ Application for Adjudicator is The parties The adjudicator’s notice is delivered Payment
Jjudication; h by the submit the
« Cited reasons, co-contractor or supporting
Supporting by IMAQ (if documents to
documents; applicable) the adjudicator

Three adjudicators
are proposed; and
Information is sent
toall
subcontracting
chain

The payment schedule is monthly and has fixed
dates. Its objective is to make all the parties
involved accountable.

Ultimately, this project has confirmed the need for a
cultural shift towards a more collaborative process.
In addition, more attention must be paid to dispute
resolution clauses involving different dispute
prevention and resolution processes (DRP) that can
be deployed in real time and at the most appropriate
times during the project.
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Please note that the information provided in this Toolkit does not constitute legal or professional advice, or a
legal opinion. As this Toolkit simply provides an overview of issues the legislative regime, please contact legal
counsel with respect to any specific legal issues. One of the members of the Dentons Canada Construction

and Infrastructure groups would be happy to advise.
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Contacts

Chelsea Wilson
Vancouver
chelsea.wilson@dentons.com

Leanne Krawchuk KC
Edmonton
leanne krawchuk@dentons.com

>

Lampros Stougiannos
Ottawa
lampros.stougiannos@dentons.com

Imane Bourahla
Montréal
imane.bourahla@dentons.com

Claire O’Neill
Vancouver
claire.oneill@dentons.com

Karen Groulx
Toronto
karen.groulx@dentons.com
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Mark Gallagher

Ottawa
mark.gallagher@dentons.com

Alexis Barr-Gusa
Edmonton
alexis.barrgusa@dentons.com

Dragana Bukejlovic
Toronto

dragana.bukejlovic@dentons.com

Pierre Grenier
Montreal
pierre.grenier@dentons.com
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ABOUT DENTONS

Across over 80 countries, Dentons helps you grow, protect, operate and finance your organization by
providing uniquely global and deeply local legal solutions. Polycentric, purpose-driven and committed to
inclusion, diversity, equity and sustainability, we focus on what matters most to you.

www.dentons.com

© 2023 Dentons. Dentons is a global legal practice providing client services worldwide through its member firms and affiliates.
This publication is not designed to provide legal or other advice and you should not take, or refrain from taking, action based
on its content. Please see dentons.com for Legal Notices.
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