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Overview

1. What's the difference between an independent
contractor and an employee?

2. What are the legal and financial implications if my
drone operator Is classified as an employee?

3. Practical tips
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Hiring a drone operator

* There is a high level of skill and regulatory compliance required to
operate drones in Canada

* Drone operators are a cost-effective way of incorporating drones into a
business

 Employers should ensure that drone operators are classified as
Independent contractors and not employees
 Employers owe certain legal duties to their employees
 Employees have specific legal rights that independent contractors do not have
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1. What's the difference between
an independent contractor and
an employee?



What's the difference between an independent
contractor and an employee?

* The essential distinction is that an independent contractor performs his
or her work independently or “as a person in business on his own
account”
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Drone operator as independent contractor

« A drone services operator is more likely to be considered an independent
contractor where:
* level of control exercised by the business over the drone operator’s activities is
minimal;
» drone operator provides his or her own equipment and hires his or her own
subordinates;
» drone operator assumes a meaningful degree of financial risk;

» drone operator assumes a meaningful degree of responsibility for management
and investment in his or her business; and

» drone operator has a meaningful opportunity to profit in the performance of his
or her own tasks.
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2. What are the legal and
financial implications if your
drone operator Is classified
as an employee?



Rights of independent contractors

» There are significant legal and financial implications for a business if a
drone operator is considered an employee rather than an independent
contractor

 Independent contractors are not entitled to employment rights under the
Ontario Employment Standards Act, 2000
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Rights of employees

* If drone operators are considered employees, they may be entitled to:
e Minimum wage,
* Overtime pay;
e Public holiday pay;
* El and CPP contributions; and
* Reasonable notice and severance in the case of dismissal without cause.
» Potential damages under the Ontario Human Rights Code and Ontario

Occupational Health and Safety Act for human rights and health and safety
violations that occurred in the course of employment

* If a drone operator causes an accident in the course of operating a drone for your
business, your business may be held vicariously liable for the damages of third-
parties
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Practical tips

* Drone Services Agreement — draft carefully to make clear that the drone
operator is an independent contractor
e Drone operator should:
* |ssue invoices for his/her services;
» Register for GST purposes; and
* File income taxes as independent contractor.
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Practical tips

» The reality of the employment relationship should demonstrate that the
drone operator is an independent contractor:

» Degree of subordination between the business and drone operator is minimal;

» Drone operator has significant autonomy over his/her work schedule and the
manner which work is performed; and

« Employer allows the drone operator to work for other businesses
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A note of caution

» Be careful not to misclassify drone operator who are actually employees
as independent contractors

» Drone services companies vs. “in-house” drone services operator
* The Ministry of Labour can impose serious penalties on businesses that

mischaracterize employees as independent contractors to avoid
providing employee benefits

* Arecent amendment to the Ontario Employment Standards Act, 2000
shifts the burden to employers to prove that an independent contractor is
not an employee if a complaint is filed with the Ministry of Labour

« May result in increased scrutiny on employers who attempt to misclassify
employees as independent contractors
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As you are aware, Bill 148 made substantial changes to the Employment Standards Act, 2000 ("ESA”) that took
effect on January 1, 2018. Among those changes was a new formula for calculating public holiday pay. This
new formula required employers to calculate public holiday pay based on the regular wages eamed in the pay
period before the public holiday, divided by the number of days the employee worked in that pay period.

In a surprising turn of events, the Ontario government announced on May 7, 2018 that it will be reviewing the
public holiday provisions of the ESA. The Ministry of Labour will conduct this review in 2018 and interested
parties can provide submissions on the Public Holiday Pay Review to exemptions.review@ontario.ca.

More surprising—the government has also enacted a new regulation, Ontaric Regulation 375/18, which
reinstates, on an interim basis, the old public holiday pay formula for all employers. As a result, effective July 1,
2018, public holiday pay will be calculated under the old public heliday pay formula as follows:

Public holiday pay is equal to the total amount of the regular wages and vacation pay eamed in the 4 weeks
before the work week in which the public holiday occurred, divided by 20.

Ontario Regulation 375/18 is a temporary measure while the Public Holiday Pay Review occurs, which means
the public holiday pay formula could change again after the Public Holiday Pay Review is complete.

To read Ontario Regulation 375/18, click here: https:/Awww.ontario.ca/laws/regulation/r18375.

For employers who have updated their public holiday policies to reflect the new formula under Bill 148, you will
need to revisit these updated policies (or simply revert to your ald public holiday policies) in preparation for July
1, 2018. Additicnally, employers who have implemented the new public holiday pay formula into their human
resources information systems or payroll systems will need to ensure these systems are changed back to the
old public holiday pay formula come July 1, 2018
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Start: February 14, 2018, 12:00 PM EST
End: February 14, 2018, 1:00 PM EST

This session is only available via webinar

2018 has arrived with a roar as workplaces across Canada grapple with significant changes to the country's
workplace laws.

Join us for a complimentary 1 hour webinar where we'll highlight the changes you need to know about and
identify the trends that we expect to impact your workplace in 2018.

Topics will include:

= Aroundup of the big changes to Canada's workplace legislation

- #MeToo — How to effectively deal with sexual harassment in today’s workplace
= The coming legalization of marijuana and its impact on the workplace

- Transgender in the workplace: a practical guide

Register now

CPD/CLE Accreditation

LSBC: This session will be registered for 1 hour of CPD credit with the Law Society of British Columbia
LSO: This program is eligible for up to 1 Substantive Hour with the Law Society of Ontario.
Barreau du Québec: This program will allow participants to earn 1 CLE hour with the Barreau du Québec

Questions
Please contact Carla Vasquez at carla.vasquez@dentons.com or +1 416 361 2377®.
Dentons Canada LLP is committed to accessibility for persons with disabilities. Please contact us

at toronte.events@dentons.com in advance of the event if you have any particular accommeodation
requirements. We will work with you to make appropriate arrangements.
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Drone thought leaders speaker series — Advances in the drone industry
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'r.;\a.;;c::q: Monitor on Denaif of j Drones — or “unmanned aerial vehicles” — are advancing at a blistering pace
i P Technological improvements have made drones safer, more accessible, user-friendly
« and cheaper. Taking to the skies resolves logistical problems, allows for the delivering

of goods, permits the collection of mass data and will soon permit passenger travel

LINTRODUCTION

When it comes to hiring a drone operator, there s no shortage of work-for-hire
subconlractors in Canada. Given the bevel of skill, lechnology and reg
compliance required 1o operate drones, hinng a commercial drone aperator = often the
mast cost-effective method of incorporating drones into your business
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= Using drones in your business — how can it be done safely and efficiently?
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- Hiring a drone services provider?
Businesses that contract for drone services are not necessarily shielded from liability if Key liability risks for your business

the drone operator breaks the law. In many ways, the purchaser of drone services is a

passive participant in the flight and the drone operator's actions. The prudent business Recent development in drone
owner contracting for drone services should consider the various sources of potential delivery commercialization in
liability. Below, we provides some strategies for businesses to manage these risks Canada
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Drone delivery commercialization
NON-COMPLIANCE WITH THE CANADIAN AVIATION REGULATIONS set to begin in Canada

First and foremost, a drone services provider must comply with drone regulations. In general, the Canadian

Aviafion Regulations (CARs) prescribe offences for conducting drone operations that violates principles of

aviation safety.

Read More
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Dentons is the world's largest law firm, delivering quality and value to clients around the globe. Dentons is
a leader on the Acritas Global Elite Brand Index, a BTI Client Service 30 Award winner and recognized by
prominent business and legal publications for its innovations in client service, including founding Nextlaw
Labs and the Nextlaw Global Referral Network. Dentons' polycentric approach and world-class talent
challenge the status quo to advance client interests in the communities in which we live and work.
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