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I
ncreasingly, parties to litigation are seeking testimony from
attorneys. Sometimes clients want their attorneys to testify to
buttress their case or otherwise support their legal position.

Other times, litigation adversaries attempt to subpoena their oppos-
ing counsel as part of a larger litigation strategy. Attorneys may also
be called as fact witnesses to the events at issue.1

Although many attorneys may be comfortable with the idea of
testifying, attorney testimony is comparable to high-stakes poker,
and the decision to testify should not be taken lightly. In addition
to the risks inherent for all witnesses, such as perjury or impeach-
ment, attorneys face unique additional hazards, such as creating a
conflict of interest with a client, and other potential ethical impli-
cations, which only raise the stakes higher.

For this reason, an attorney who receives a subpoena or other
request for testimony should carefully consider the associated risks,
and take appropriate steps to mitigate those risks. Upon receiving
such a request or subpoena, an attorney should first ask, “Who
wants the testimony?” The answer to that question can determine
what preventative steps are necessary to protect both the attorney
and the attorney’s law practice.

This article discusses common parties who may seek attorney
testimony and addresses the risks associated with each type of re -
quest. 

Client Requests
Sometimes clients ask their attorney to testify on their behalf be -

cause they believe the attorney is best situated to support their
cause. These types of requests occur only in limited situations, how-

ever, such as where a client asserts the “advice of counsel” defense or
the attorney is a fact witness regarding the negotiation of an agree-
ment that has become the subject of a dispute. 

An attorney testifying for a client implicates several significant
risks. First, the moment an attorney testifies on behalf of a client,
the client’s attorney–client privilege and work product protections
are potentially waived because the privilege cannot be used as both a
sword and shield.2

Of course, it is possible to offer testimony limited to topics that
segregate privileged and non-privileged information.3 The risks of
successfully walking that line are so great, however, that efforts to
wall off privileged information rarely succeed. The attorney should
disclose this risk to the client, who should assume the risk through
informed consent provided in writing. Because testifying on privi-
leged topics may waive certain protections the client might other-
wise enjoy, the first step for an attorney at a law firm with its own
in-house counsel is to notify such in-house counsel of the client’s
request for testimony or of the informed consent. Attorneys whose
organizations do not have an in-house counsel position should con-
sult with outside counsel.

Second, the Colorado Rules of Professional Conduct bar some
attorneys, such as litigators, from continuing the representation after
testifying on a client’s behalf in most circumstances.4 State law
varies regarding the degree to which testifying attorneys can con-
tinue to participate in a trial as advocates for clients. In Colorado,
an attorney cannot act as an advocate and a witness in the same case
except under limited circumstances.5 Colo. RPC 3.7(a) expressly
provides that “a lawyer shall not act as advocate at a trial in which
the lawyer is likely to be a necessary witness unless: (1) the testi-
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mony relates to an uncontested issue; (2) the testimony relates to
the nature and value of legal services rendered in the case; or (3)
disqualification of the lawyer would work substantial hardship on
the client.”6 When an attorney’s testimony is likely to create a con-
flict of interest with a current or former client, the attorney must
obtain the client’s written, informed consent before testifying.7

Third, attorney testimony can create a conflict of interest be -
tween the client and the attorney’s law practice.8 When testifying,
an attorney not only must consider what is best for the client, but
also must be cognizant of how providing testimony under oath
might adversely affect his law practice. In addition to the risk of an
allegation of perjury, there are risks that the testimony might sug-
gest a violation of the Rules of Professional Conduct or the stan-
dard of care, both as evidence of a deviation from the applicable
standard of care and as an admission under oath.

The attorney’s testimony also may create a conflict with the
client.9 Certainly, it is the client’s right to waive the attorney–client
privilege by permitting such testimony, but it is the attorney’s obli-
gation to protect confidences and secrets, as well as privileged com-
munications, until a waiver has occurred.10 Indeed, as a witness, an
attorney’s highest and most sacred obligation is to the court, not
the client.11 Again, this risk of conflicting interests should be dis-
closed in writing to the client and written consent obtained before
any continued future involvement in the matter, assuming there are
no actual, non-waivable conflicts implicated.12

Because of these risks, it is a best practice for an attorney who is
considering testifying on behalf of a client to seek the advice of
counsel. It is too much to expect a testifying attorney to protect the

client’s interest while simultaneously protecting the attorney’s in -
terest. The safest course is always to have independent counsel ad -
vise the attorney-witness and protect the attorney in this situation.

Requests by Opposing Counsel
Counsel-requested attorney testimony carries the same types of

risks as testimony requested by a client, and these risks must be
addressed with the client. The third consideration discussed
above—a potential conflict between the attorney’s law practice and
the client—is especially important where the client’s adversary
seeks the lawyer’s testimony, because both the client’s interests and
the attorney’s interests are at stake.

Effective risk management involves providing notice to clients
of any discovery request or subpoena directed personally to the
attorney or law practice. As a threshold matter, such discovery or
subpoena should also be reported to the law firm’s counsel. In addi-
tion, because such “process” can trigger a mandatory re porting obli-
gation under some legal malpractice policies, the attorney and the
law practice should determine whether they must re port the dis-
covery requests or subpoena to their legal malpractice insurer. If so,
the notice will preserve coverage if a related claim is later asserted.
Moreover, many professional liability carriers will assist their poli-
cyholders who have been served with subpoenas. 

Federal Rule of Civil Procedure 26 and judicial interpretation of
the Rule are quite strict for parties attempting to obtain discovery
from opposing counsel.13 Nonetheless, attorneys are sometimes
called to testify at depositions and trials.14 When this occurs, the
attorney should carefully consider the risks and, if appropriate,
should challenge the request to testify based on the applicable legal
authorities.

Third-Party Requests
Sometimes a third party will call the attorney to testify as a fact

witness.15 For example, an attorney who drafted a will may be sub-
poenaed to testify in a probate proceeding regarding the compe-
tency of the testator. Insurance defense attorneys are sometimes
called in bad faith litigation against the insurance company to
attest to the investigation, evaluation, and adjustment of the
claim.16 Even testifying in these situations carries risk. 

Unlike a current client’s request for testimony, which may raise
conflict issues with that client, third-party requests for fact testi-
mony often implicate a former representation. Yet the attorney
should nonetheless advise the former client of the request and the
accompanying risk of disclosure of the substance of privileged
communications.

Specifically, because attorney testimony typically involves a prior
representation, the attorney testimony and the prior representation
are likely “substantially related.”17 Pursuant to Colo. RPC 1.9, a
matter is “substantially related” if “it involves the same transaction
or legal dispute or if there otherwise is a substantial risk that confi-
dential factual information as would normally have been obtained
in the prior representation would materially advance the client’s
position in the subsequent matter.”18 As a result, the ethics rules
associated with conflicts of interest and duties owed to clients, like
those concerning former clients, almost always apply to these types
of requests for attorney testimony.19

Under these circumstances, the attorney should give notice to
the firm’s in-house or other counsel and the former client, so the
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client can take the necessary steps to protect her interests. Effec-
tive risk management entails considering the issues discussed above
before agreeing to a third-party request.

Sometimes, third-party requests for testimony come from gov-
ernment agencies, including law enforcement agencies. Notwith-
standing any assurances provided, attorneys should tread carefully
in such circumstances, even when the situation involves an infor-
mal interview. As a best practice, any attorney who receives a re -
quest for testimony or a subpoena from a government agency
should immediately seek the assistance of counsel.

Challenging a Subpoena 
An attorney who wishes to challenge a subpoena compelling his

testimony has a limited number of procedural options. The attor-
ney could move for entry of a protective order or for an order
quashing the subpoena, although a discussion of the grounds for
obtaining such orders is beyond the scope of this article. Further,
the client or former client could similarly seek an order barring the
third party from compelling the attorney to testify.20

Conclusion
The risks associated with attorney testimony are very real, and

the decision to testify should not be taken lightly. An attorney who
is subpoenaed to testify should consider the risks discussed in this
article before deciding to testify, and implement the practices sug-
gested above to ensure she protects both herself and her client.

__________________________

Reader feedback on this article is welcomed and appreciated. Any
references in this article to “safest courses to proceed,” “safest course,”
or “best practices” are not intended to suggest that the Colorado
Rules require such actions. Often, best practices and safest courses
involve more than just complying with the Rules. In practice, com-
pliance with the Rules can and should avoid a finding of discipline
in response to a grievance or a finding of liability in response to a
malpractice claim. However, because most claims and grievances
are meritless, effective risk management in the modern law prac-
tice involves much more. Hence, best practices and safer courses of
action do more: they help prevent and more quickly defeat meritless
claims and grievances.

__________________________
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