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ENFORCEMENT OF JUDGMENTS AND ARBITRAL
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The regime for the enforcement of judgments and arbitral awards
in the UAE is currently in flux.

On 9 June 2016, H.H. The Ruler of Dubai issued Decree 19/2016
(Decree). The Decree provided for the establishment of a judicial
tribunal for the Dubai courts and the Dubai International Financial
Centre (DIFC) courts to rule on conflicts of jurisdiction between the
DIFC court and the onshore Dubai courts.

In theory, the Union Supreme Court could have ruled on such
conflicts. In practice, the DIFC court has itself been active, in a
number of decisions, in defining the boundary between its own
jurisdiction and that of the onshore Dubai courts. These
developments have come in the context of the development of the
DIFC court as a "conduit jurisdiction" for the recognition and
enforcement of arbitral awards and court judgments which would
ultimately be enforced outside the DIFC in onshore Dubai (see
below).

Decree 19/2016 established the judicial tribunal to resolve any
conflicts of jurisdiction between the two courts. Since being
established it has had an impact on the previously settled regime
for the recognition and enforcement of judgments and arbitral
awards in the UAE.

Conduit jurisdiction

The “conduit jurisdiction” refers to the use, by a judgment or award
creditor, of the DIFC courts to obtain the recognition and/or
enforcement of that judgment or award. The creditor can then take
its DIFC court judgment recognising the judgment or award to the
local execution courts in Dubai, under a protocol for the mutual
recognition and enforcement of judgments agreed between the
DIFC courts and the onshore Dubai courts.

The terms of this protocol are now set out in Article 7 of the Judicial
Authority Law (Dubai Law No. 12 of 2004). The local executing
court is obliged to execute the DIFC court judgment and cannot
reconsider its merits. In this way, award and judgment creditors
were able to execute foreign judgments and awards against assets
in onshore Dubai without needing to seek the recognition and
enforcement of the foreign judgment or award before the local
courts.

There were a number of decisions in which the DIFC courts had
held that this way of enforcing judgments and awards was
permissible under DIFC and UAE federal law and not contrary to
public policy (for example, Egan v Eva [2013] ARB 002, Fiske v
Firuzeh [ARB-001-2014], Meydan Group LLC v Banyan Tree
Corporate Pte Ltd [ARB 003/2013], and DNB Bank ASA v Gulf
Eyadah Corp [CA 007/2015].

Nevertheless, this and other questions, led to controversy about
how the jurisdiction between the DIFC courts and the onshore
Dubai courts should be drawn and, perhaps more importantly, who
should draw the boundary. This was particularly the case after

© Thomson Reuters 2017

This article was first published in the Enforcement of Judgments and Arbitral Awards in Commercial Matters Global Guide 2017

and is reproduced with the permission of the publisher, Thomson Reuters.
The law is stated as at 01 May 2017.

Meydan permitted the enforcement of domestic arbitral awards
through the conduit jurisdiction.

Judicial tribunal

Against the background of the conduit jurisdiction, the judicial
tribunal was created. There was little warning of its development,
and its creation came as a surprise to many practitioners. It is
comprised of judges from the onshore Dubai courts and the DIFC
court.

Ilts early decisions have already impacted on the previously
understood conduit jurisdiction regime.

In Daman Real Capital Partners LLC v. Oger Dubai LLC, the judicial
tribunal appeared to take an approach that may prevent the use of
the conduit jurisdiction for the recognition and enforcement of
domestic awards in the way contemplated in Meydan (see above).

However, subsequent decisions indicate that the judicial tribunal
does not simply see its mandate as being to roll back the DIFC
court's jurisdiction and its use as a conduit jurisdiction.

In its more recent decisions (of the four reported decisions to date),
the judicial tribunal has indicated that it will not intervene to
prevent the DIFC courts being used as a conduit jurisdiction for the
enforcement of foreign arbitral awards and judgments in the
onshore Dubai courts in circumstances where no proceedings have
been commenced before the onshore Dubai courts involving the
same parties and relating to the same subject matter.

In Marine Logistics Solutions LLC & others v Wadi Woraya LLC &
others, the award creditor sought recognition and enforcement
from the DIFC courts of a London arbitral award even though the
award debtor was located in onshore Dubai and had no assets in
the DIFC. The award debtor applied to the judicial tribunal to
determine whether the DIFC courts or the onshore Dubai courts
had jurisdiction to hear the enforcement proceedings.

The judicial tribunal rejected this application and held that the
DIFC courts didhave jurisdiction as, where the award debtor had
not issued proceedings before the onshore Dubai courts, there was
no conflict of jurisdiction between the two courts. This prompts the
question whether the judicial tribunal would have reached the
same result if there had been parallel proceedings on foot before
the onshore Dubai courts.

Similarly, in Gulf Navigation Holding PJSC v DNB Bank ASA, the
judgment debtor applied to the judicial tribunal to challenge the
DIFC court's decision in DNB Bank ASA v (1) Gulf Eyadah Corp, (2)
Gulf Navigation Holding PJSC [CA 007/2015] that it could be used
as conduit jurisdiction for the recognition and enforcement of
foreign court judgments in onshore Dubai. The judicial tribunal
deployed similar reasoning to that followed in Marine Logistics
Solutions LLC & others v Wadi Woraya LLC & others and ruled that
there was no conflict of jurisdiction between the two courts and the
DIFC court had jurisdiction.

The future
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The present regime for the recognition and enforcement of
judgments and awards in the UAE is evolving rapidly. This article

will be updated once the new and developing regime is more
settled.
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