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STATE LIABILITY TO FOREIGN INVESTORS IN THE RENEWABLE ENERGY SECTOR: EISER V SPAIN AND ITS IMPLICATIONS

An increasing number of states 
are tapping foreign investors as 
a resource for their renewable 
energy sectors.1 These foreign 

investors, who rushed into government 
schemes to promote and sustain growth in 
the renewable energy industry, are now filing 
an increasing number of claims in several 
arbitration venues to resolve disputes arising 
out of contracts between investors and states 
under international instruments, such as the 
Energy Charter Treaty (ECT).2 For example, 
as of 6 December 2016, at least six claims have 
been registered at the International Centre 
for the Settlement of Investment Disputes 
(ICSID) by renewable energy investors against 
Italy,3 and at least one has been registered 
against Bulgaria.4 This article explores 
investment arbitration as it pertains to foreign 
investors’ investments in Spain’s solar energy 
sector, specifically the Eiser Infrastructure 
Limited and Energia Solar Luxembourg Sarl v 
Kingdom of Spain award (the ‘Eiser award’), 
which was recently issued on 4 May 2017. The 
Eiser award marked the first time a tribunal 
found in favour of investors on this particular 
issue, and it may provide a path forward for 
the growing number of disgruntled investors 
bringing claims against Spain for its recent 
regulatory changes affecting the solar energy 
sectors. Remarkably, the tribunal found that 
states must ‘provide fundamental stability 
in the essential characteristics of the legal 
regime relied upon by investors in making 
long-term investments’.5

Spain’s 2010 solar investment regulations

During 2007, Spain issued a series of 
regulatory measures to promote renewable 
energy investment.6 Among the measures 
included in this new regime were: (1) a 
specified feed-in tariff for a 25-year period 
for all new plants, following which certain 
generators would benefit from 80 per cent 
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of the feed-in tariff; (2) an entitlement to 
distribute all energy generated to the Spanish 
electricity grid; and (3) no limitation on the 
operating hours of generators.7

Then, in 2010, suffering from the 
effects of the global economic crisis and 
investments that oversaturated the solar 
sector after its 2007 campaign, Spain enacted 
two additional laws targeting this regulatory 
regime. These laws had a substantial impact 
on the regime and, among other things, 
removed the feed-in tariff to generators after 
the twenty-sixth year of the solar plant’s life, 
reduced the number of operating hours of 
generators and charged €0.50 per megawatt 
for access to the electric grid.8

Claims brought by affected investors 
followed soon after. Most notable thus far 
is Charanne and Construction Investments v 
Spain.9 The claimants, Charanne BV, a Dutch 
company, and Construction Investment Sarl, 
a Luxembourg-based company, targeted the 
2010 laws that reduced the feed-in tariffs 
available for renewable energy generation. 
The claimants were shareholders of Grupo 
T-Solar Global SA, a Spanish limited liability 
company that engages in the generation and 
sale of electricity produced by photovoltaic 
solar plants.10 They maintained that the 
laws retroactively altered the financial terms 
applicable to their earlier investment in a 
solar generation plant, violating Article 10(1) 
of the ECT by obstructing their legitimate 
expectations.11

The tribunal ultimately dismissed all the 
claims and issued an award for costs in favour 
of Spain, finding that the 2010 regulatory 
measures had not resulted in a substantial 
deprivation of the claimants’ shareholdings 
in its Spanish plant that rose to the level of 
breaching Article 10(1).12 Part of the difficulty 
for the claimants was that their expectations 
were not grounded in specific contracts 
signed with the state.13 Thus, the tribunal 
highlighted that the claimants did not enjoy 
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any legitimate expectation that the regulatory 
framework governing their investments 
would not change over the lifetime of their 
venture.14 Any reasonably sophisticated 
investor should have foreseen the possibility 
of future adverse regulatory change.

Spain’s 2012–2013 regulatory changes and 
the Eiser award

While claims arising out of Spain’s 2010 
regulatory changes may not have gained 
traction with arbitral tribunals, the same 
cannot be said for Spain’s 2013 regulatory 
changes. Any thought that Spain was 
entering a hot streak of arbitral victories was 
extinguished when, on 4 May 2017, an ICSID 
tribunal ordered Spain to pay €128m plus 
interest to two investors on finding that Spain 
had violated Article 10(1) of the ECT by 
altering the regulatory framework governing 
the investments of United Kingdom-registered 
Eiser Infrastructure Limited and Energia 
Solar Luxembourg Sarl, its Luxembourg 
subsidiary (collectively, ‘Eiser’).15

In 2007, Eiser made an initial investment in 
the concentrated solar power (CSP) sector in 
Spain. CSP plants are large facilities that are 
expensive to build and require large initial 
capital investments. Due to these high costs, 
CSP plants have been unable to compete 
with traditional forms of power generation 
that use fossil fuels. Thus, Spain, like many 
other countries, decided to promote the 
development of CSP plants by adopting a 
regime of government subsidies. Under Royal 
Decree 661/2007, investments in renewables 
registered before a certain date were 
guaranteed the following: (1) stability under 
state electricity tariffs; and (2) a ‘reasonable 
return’ for their initial investment. Attracted 
by this favourable regime, Eiser invested more 
than €126m in several CSP plants.

Between 2007 and 2012, several changes 
were made to Spain’s regulatory framework 
for renewable energy, aiming to reduce the 
so-called ‘tariff deficit’, which is the difference 
between the subsidies paid to producers and 
the government’s sale price to consumers.16

Specifically, in December 2012, Spain 
passed regulations imposing a seven per cent 
tax on the total value of all energy fed into 
the national grid by electricity producers 
and eliminating premiums for electricity 
generated with gas.17 Then, in July 2013, 
Royal Decree 9/2013 was passed, repealing 
the tariff regulations laid out in Decree 
661/2007, discussed below.18 Finally, in 2014, 

a new regime governing renewable energy 
was established, which calculated a reasonable 
rate of return for investors based on the 
hypothetical standard operating costs of 
‘efficient’ solar energy plants.19

Despite regulatory changes that Spain 
implemented between 2007 and 2012, Eiser 
was assured on several occasions that the 
initial tariff rate laid out in Decree 661/2007 
would be applied to their plants. However, 
after new regulations were imposed in 
2012, 2013 and 2014, it became clear that 
Spain’s new changes would not benefit 
Eiser. Specifically, the 2014 laws established 
standards to which Eiser’s plants did not 
conform. As a direct consequence of these 
new regulations, revenue from Eiser’s solar 
plants fell below what was required to cover 
financing and operating costs or to provide 
a return on investment, and Eiser’s Spanish 
operating companies were forced into debt 
rescheduling negotiations with their lenders. 
Eiser argued that, taken together, these 
regulatory changes amounted to ‘complete 
value destruction’ of their investment.20

The tribunal agreed and concluded that 
Article 10(1)’s obligation to afford fair 
and equitable treatment requires a state 
‘to provide fundamental stability in the 
essential characteristics of the legal regime 
relied upon by investors in making long-
term investments’.21 The tribunal also noted 
that, although regulatory changes are to be 
expected, a state’s regulatory regime cannot 
be ‘radically altered as applied to existing 
investments’ (emphasis author’s own) in ways 
that would deprive investors, such as Eiser, 
of their investment’s value.22 The effect of 
Spain’s 2013 and 2014 arbitrary regulatory 
changes was to retroactively apply a ‘one-
size-fits-all’ standard to existing facilities 
that were previously designed, financed and 
constructed based on the very different 
regulatory scheme of the 2007 law.23 24

The Eiser award suggests that Spain’s 
2012–2013 regulation overhaul may have 
gone too far. There are currently about 30 
cases pending before ICSID tribunals alone 
concerning Spain’s regulatory changes.25 
These foreign investors may be able to make 
the same successful claim under Article 10(1) 
of the ECT.

The award provides ample warning to states 
looking to encourage foreign investment 
in their renewable energy sectors. The 
renewable energy sector may be nascent, 
but it is growing quickly. For instance, global 
renewable power generation capacity rose 
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by nine per cent in 2016; solar power, 
specifically, rose by 30 per cent last year. For 
two years in a row, renewable energy has 
accounted for more than half of new power 
generation capacity added worldwide.26 
Thus, regulatory changes are likely to occur 
often as states find new and improved 
methods to keep up and encourage this 
booming industry.27 However, as Eiser 
implies, states should be careful not to alter 
their regulatory landscapes in this industry 
so drastically that they neglect to provide 
investors with the time necessary to meet 
these new compliance standards.
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