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DRI Mission, Diversity Statements

DRI is the international membership organization of all lawyers involved in the
defense of civil litigation. DRI is committed to: enhancing the skills, effectiveness, and
professionalism of defense lawyers; anticipating and addressing issues germane to
defense lawyers and the civil justice system; promoting appreciation of the role of the
defense lawyer; and improving the civil justice system and preserving the civil jury.

DRI is the largest international membership organization of attorneys defending
the interests of business and individuals in civil litigation.

Diversity is a core value at DRI. Indeed, diversity is fundamental to the success
of the organization, and we seek out and embrace the innumerable benefits and
contributions that the perspectives, backgrounds, cultures, and life experiences a
diverse membership provides.

Inclusiveness is the chief means to increase the diversity of DRI’s membership and
leadership positions. DRI’s members and potential leaders are often also members
and leaders of other defense organizations. Accordingly, DRI encourages all national,
state, and local defense organizations to promote diversity and inclusion in their
membership and leadership.
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Committee Comment

DRI - The Voice of the Defense Bar and its Trial Tactics Committee are deeply
committed to the preservation of jury trials and to the fair and reasonable advance-
ment of the law. It is our hope that this book will help serve those goals. Civil practi-
tioners have an obligation to clients and to society as a whole to ensure that economic
damages presented at trial are accurate and honest and such numbers should provide
juries with meaningful guidance in their efforts to resolve civil disputes. Allowing
an injured party to recover economic damages for medical expenses that were never
paid is simply unjust. Neither individual defendants nor our society should bear
these inflated costs as part of the civil justice system.

It is the Committee’s hope that this book will draw attention to differences in state
law and provide meaningful knowledge to help bring a just result or reform where it
is needed. Please share your comments and criticisms with us as this book evolves so
that together we may advance the defense of civil matters.

Respectfully submitted,

John C.S. Pierce
DRI Trial Tactics Committee Vice Chair
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Foreword

Thank you for purchasing The Collateral Source Rule: A Compendium of State Law.

We have two goals for this Compendium. First, we want to provide a resource for in-
house counsel, claims representatives, and especially counsel practicing in American
jurisdictions on the law governing monetary awards for past medical expenses in per-
sonal injury actions. Second, and equally important, is to provide practitioners with the
authority they need from around the country to fight for legal improvements that will
compensate only actual medical economic loss, rather than “billed” amounts that bear no
resemblance to the actual cost of medical services.

This Compendium arose from a lecture provided at the 2010 DRI Damages Seminar.
The lecture challenged attendees to consider new ways to defend increasingly excessive
claims for medical damages in litigation.

One of those challenges went to the basic question of how courts ought to value past
medical expenses. To an average citizen, that may seem like a trick question—a person’s
medical expenses obviously mean the amount of money actually spent on their medical
care. That common-sense response would certainly explain the tendency of juries to award
the full amount of what they believe to be an injured plaintiff’s medical expenses, when
liability is found. This is probably because such damages are perceived as “real” losses.
Their reimbursement is viewed as the minimum that must be done to rescue the plaintiff
from possible debt collection and start him or her back on the path toward a normal life.

Of course, trial lawyers know that common sense has very little to do with the way
that our court system tends to value medical expenses. In fact, the default rule in most
jurisdictions permits plaintiffs to seek the full “billed” value of their medical statements,
even though nobody—even self-insured patients—pays anywhere near that rate, and
most patients pay a fraction of it. Nonetheless, courts have routinely permitted plaintiffs
not only to seek the full “billed” value of their medical expenses, but also barred defen-
dants from pointing out that the plaintiff was not economically “injured” anywhere near
that amount. The common result has been plaintifts—and especially their attorneys—
seeking and often receiving enviable profits of over 200 percent' on a damages figure that
juries mistakenly believe is a simple reimbursement of actual expenses. This trend is nei-
ther fair nor sustainable given that, as the Indiana Supreme Court recently remarked,
“most [medical] charges have no relation to anything, and certainly not to cost.”

How could such an unjust rule take hold in our justice system? The answer, as is often
the case, is legal tradition. As is also often the case, the tradition originated during a
much different time. Decades ago, when the health insurance system was less compli-
cated and costs were lower, the differences between amounts billed and paid for a med-
ical bill were far smaller. To the extent there was a material difference, courts viewed it as
a difference fairly credited to the plaintiff, and permitted recovery of the original billed
amount. Perhaps it would be more accurate to say that the courts simply did not view the
difference as worthy of extending a trial to resolve.

The Collateral Source Rule: A Compendium of State Law



Unfortunately, many courts mischaracterized this practice as required by the “collat-
eral source rule,” a related but distinguishable concept that forbids a plaintiff from having
previous payments on his or her behalf subtracted from a judgment against a tortfeasor.
The collateral source rule is traditionally justified on both concepts of subrogation (pre-
vious payments are usually made by insurance companies who have a priority right of
reimbursement) and tortfeasor deterrence. But, the collateral source rule applies by its
terms to payments made on a plaintiff’s behalf, not pre-negotiated write-offs or billed
amounts that were never paid or expected to be paid. As such, the collateral source should
have nothing do with the differential between what is billed versus what is actually paid
or collected for a medical expense.?

Fortunately, some states have begun to realize the absurdity of using the collateral
source rule to justify inflated claims for medical “expenses.” Leading the way is Cali-
fornia, which recently confirmed that the reasonable value of a claim for past medical
expenses is the amount actually paid for them.* Pennsylvania has long been in agree-
ment.” This rule is the simplest and most just. It values medical expenses at their actual
worth — the amount freely accepted by the provider in exchange for them. It is simple
and easy to apply. It preserves the common-law collateral source rule within the scope of
its original intent. And, it is exactly what common-sense jurors expect.

A middle-ground option adopted in some jurisdictions allows the plaintiff to seek the
full billed value of his or her expenses, but also allows defendants to put in evidence of the
actual amount paid and/or or the amount often accepted for those expenses. Both Indiana
and Ohio take this approach, which attempts to preserve the idea that “reasonable value”
is a jury question while also acknowledging the injustice of allowing a plaintiff to recover
billed medical expenses without at least contrary evidence of what those expenses should
be. Although an improvement over the status quo, this method is still inferior. Generally
speaking, the concept of reasonableness as applied to compensatory damages is intended
to function as a means of limitation (e.g., avoiding excessive services or charges), not as a
means of inflating what the service actually cost. Absent some claim of overbilling, it makes
little sense to lengthen trials with truly collateral discussions of what greater amount might
“reasonably” have been charged for a procedure, and there remains no real justification for
plaintiff to recover a “value” for expenses that exceeds what was actually paid.

Other jurisdictions have tried to differentiate between private insureds and Medicaid
patients (Kansas) or adopted post-trial setofts by statute (Florida).

Regardless of what method your jurisdiction follows, it is our hope that you will use
the authorities in this Compendium to fight for a more just rule. Remember that changes
in the common law typically begin with the one lawyer who was willing to demand a bet-
ter rule, and preserve that issue for appeal. Given the inflationary effect that exorbitant
medical expense valuations can have on a case—often serving as a lodestar for further
inflation to claimed non-economic losses—the defense bar has a shared interest in raising
this issue in any case seeking recovery of past medical expenses, until every one of our
nation’s courts gets it right.

x *%* The Collateral Source Rule: A Compendium of State Law % 2012
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Endnotes

! In Howell v. Hamilton Meats & Provisions, Inc. (2011) 52 Cal.4th 541, 555, the plaintiff’s insurance car-
rier, by previous agreement, had paid only $59,537.78 of the $189,978.63 billed by the plaintiff’s medical
providers.

2 Stanley v. Walker, 906 N.E.2d 852 (Ind. 2009).

3 See Restatement (Second of Torts) § 911, cmt. h (“If, however, the injured person paid less than the exchange
rate, he can recover no more than the amount paid, except when the low rate was intended as a gift to
him.”).

4 Howell v. Hamilton Meats & Provisions, Inc. (2011) 52 Cal.4th 541.

5 Moorhead v. Crozer Chester Med. Ctr., 564 Pa. 156, 161-65 (Pa. 2001).

The Collateral Source Rule: A Compendium of State Law

R
*o*

xi



Editor

Jonathan M. Judge

Schiff Hardin

233 South Wacker Dr Ste 6600
Chicago, IL 60606-6473

(312) 258-5587

jjudge@schifthardin.com

Project Coordinator

John C. S. Pierce

Butler Pappas

1110 Montlimar Dr Ste 1050
Mobile, AL 36609

(251) 338-1326
jpierce@butlerpappas.com

R

xii % The Collateral Source Rule: A Compendium of State Law % 2012



Alabama

Michael Montgomery

Butler, Pappas, Weihmuller, Katz, Craig, LLP

1110 Montlimar Drive, Suite 1050
Mobile, AL 36609

(251) 338-3801
mmontgomery@butlerpappas.com



mailto:mmontgomery@butlerpappas.com

MICHAEL MONTGOMERY is a partner with Butler, Pappas, Weihmuller, Katz, Craig,
LLP, resident in the firm’s Mobile, Alabama, office. His practice primarily focuses on
liability defense and first-party coverage litigation with an emphasis on construction
defect and personal injury liability. He is a member of DRI and is licensed to prac-
tice in both Alabama and Florida.



A. Collateral Source Rules

Alabama abrogated the common law collateral source rule by statute. In 1987, the Legislature enacted
Code of Alabama §12-21-45 which abrogated the collateral source rule for all actions where the plaintift seeks
damages for medical or hospital expenses. Pursuant to subsection (a) of this section, in civil actions in which
damages arising from medical or hospital expenses are claimed and may be awarded, “evidence that the plain-
tiff’s medical or hospital expenses have been or will be paid or reimbursed shall be admissible as competent
evidence” Code of Ala. §12-21-45(a). Conversely, subsection (c) of the statute provides that if a plaintiff can
demonstrate that he or she “is obligated to repay the medical or hospital expenses which have been or will be
paid or reimbursed,” evidence concerning any such reimbursement or payment “shall be admissible.” Code of
Ala. §12-21-45(c). Taken together, these provisions operate to “alter the collateral source rule in civil actions
by affording defendants the option of introducing evidence that a collateral source has paid or will pay or
reimburse a plaintift for this medical or hospital expenses.” Senn v. Alabama Gas Corp., 619 So. 2d 1320, 1326
(Ala. 1993); Melvin v. Loats, 23 So. 3d 666, 669-70 (Ala. Civ. App. 2009).

1. Is Plaintiff generally permitted to recover the costs of third-party payments made by
insurers for medical or psychological treatment?

a. If so, is there a right of subrogation for the insurer?

However, the statute, while determining that evidence of collateral source payment is competent evi-
dence, does not define how this evidence affects the overall ability of a plaintiff to recover his or her damages,
leaving the trial courts to interpret the statute. This has led to some confusion in the lower courts. The general
rule in Alabama is that a plaintiff can still claim the full amount of medical bills that are charged by a med-
ical provider, including the costs of third-party payments made by insurers or others for medical or psycho-
logical treatment. Melvin, 619 So. 2d at 1326 (Hornsby, C.J., concurring specially)(“a plaintiff is not entitled,
necessarily, to fully recover medical or hospital expenses . . . Instead, in such cases a jury must consider all of
the evidence introduced at trial regarding payments from collateral sources and determine to what extent the
plaintiff is entitled to recover . . ”) However, a defendant may, at its discretion, introduce evidence that the
bills have been reduced and/or paid by a collateral source such as insurance, and then be free to argue the true
costs of the medical treatment. If the defendant introduces such evidence, the plaintiff is then free to rebut the
defendant’s evidence of collateral source payment by introducing evidence that the third-party provider main-
tains a lien on the amounts paid on behalf of the Plaintiff. But see, Daniels v. Kapoor, 64 So. 3d 62 (Ala. Civ.
App. 2010)(testimony given by injured driver in personal injury case as to her “understanding” of the exis-
tence of a subrogation lien was inadmissible hearsay). Insurers and government health care providers gener-
ally maintain a right to subrogation as to any payments made on behalf of another.

2. s Plaintiff permitted to recover the costs of free or charitable care donated to Plaintiff
for medical or psychological treatment?

a. If so, is there a right of subrogation for the charitable provider?

3. Does the State treat Plaintiffs differently with respect to recovery of the costs of
treatment if the payor is Medicare vs. Medicaid vs. a private insurer, or some other third-
party source?

a. If so, what are the differences?

The statute applies to any collateral source payment, whether it be through a government insurance
provider such as Medicaid or Medicare, or a charitable, non-insurance related source. Each of these entities
can maintain a right of subrogation through either common law or statute.

Alabama < Montgomery < 3



4. Are collateral source matters governed by statute, common law, or a combination of
both?

Because section 12-21-45 speaks in terms of the admissibility of evidence, it has been generally
accepted as a rule of evidence. See, e.g., Craig v. EW. Woolworth Co., 866 ESupp. 1369 (N.D. Ala.. 1993), affd
38 E.3d 573; Killian v. Melser, 792 ESupp. 1217 (N.D. Ala. 1992); Cf., Shelley v. White, ESupp.3d ____,
2010 WL 1904043 (M.D. Ala. 2010)(Alabama statute rendering admissible amounts paid by insurance carrier
was substantive law and applied in federal diversity matter). Because the statute does not modify the common

law of damages, the jury is left to determine the amount owed to the plaintiff based upon the evidence pre-
sented by both the plaintiff and the defendant. The jury is free to award the total amount of medical expenses
billed to a plaintift and can freely disregard the evidence of collateral source payments put forth by the defen-
dant. There is no mechanism for offset of a collateral source payment under Alabama law once the jury’s ver-
dict is entered beyond an appeal that the award was against the great weight of the evidence.

Despite the language of section 12-21-45, there is still some confusion among the trial courts as to
both the applicability and scope of the current collateral source rule in Alabama. Some judges have issued
orders that, despite the constitutionality of 12-21-45, the common law collateral source rule is still the law
(at least in part). For example, in Melvin v. Loats, 23 So. 3d 666, 669-70 (Ala. Civ. App. 2009), the Court of
Civil Appeals reversed an order from the trial court which had held that 12-21-45 only permitted the defen-
dant to introduce evidence plaintiff had medical insurance or that their medical bills had been paid. The trial
court did not allow the defendant, however, to introduce the actual amount paid by the insurer. The appeals
court disagreed and held that 12-21-45 required that the defendant be allowed to introduce evidence of the
actual amount paid by the insurer. Other trial courts have held that section 12-21-45 has been repealed by
the enactment of the Alabama Rules of Evidence, which were adopted in 1996. According to this line of rea-
soning, section 12-21-45 is a rule of evidence which was superseded by the adoption of the Rules. As a result,
the common law collateral source rule now governs, and evidence of collateral source payments are therefore
inadmissible under Alabama Rules of Evidence 402(relevance) and 403 (unfairly prejudicial). It is worth not-
ing, however, that this interpretation is generally disfavored by leading legal commentators in Alabama and
the appellate courts have yet to address this issue.

5. If State law allows the Plaintiff to recover more than was paid, who keeps the windfall?

The question of damages is generally reserved for the jury. As such, if the jury decides to award the
full amount of damages claimed by the plaintiff, then the plaintiff is entitled to keep the full recovery, even if
those damages are over and above the actual billed amounts. There is no automatic mechanism for the reduc-
tion of such an award. However, a defendant could potentially challenge such an award as being against the
greater weight of the evidence.

B. Value of Recovery

1. When permitted to recover payments for medical or psychological treatment, what is the
stated basis for recovery?

2. If Plaintiff is permitted to recover the “reasonable value” of the medical services
provided, is the concept of “reasonable value” firmly defined or for the jury to decide?

Alabama generally follows the rule that the plaintiff can recover the reasonable value of medical and
hospital expenses that are incurred. See generally, Hornady Truck Lines, Inc. v. Meadows, 847 So. 2d 908 (Ala.
2002). In Marsh v. Green, 782 So. 2d 223 (Ala. 2000), the Supreme Court of Alabama set out some guidelines as

4 % 'The Collateral Source Rule: A Compendium of State Law % 2012



to what can be discovered and admitted at trial under the statutory scheme described above. The Court opined
that, despite the silence of section 12-21-45 as to its effect on the actual law of damages, “[t]his silence can be
viewed as a virtue, not a vice, because it leaves to the courts their historical function of determining the lim-

its of recoverable damages, through an evolving common law. Marsh, 782 So. 2d at 233, n. 2. As a result, there
has been some inconsistency in exactly what a plaintiff can recover. In general, plaintiffs are allowed to claim
the entire amount billed to them for the cost of medical or psychological treatment. However, as noted above,
the defendant can rebut this evidence by offering evidence that the plaintiff’s bills have been paid by a collat-
eral source — and the defendant can even introduce evidence (if properly authenticated) that the bills have been
reduced or waived by an agreement between the collateral source and the medical provider. Plaintiff, however,
can then follow-up this evidentiary showing by the defendant and introduce evidence of the cost of obtaining
the collateral source benefits (such as insurance premiums), as well as evidence that the collateral source main-
tains a right of subrogation that will be perfected if the plaintiff recovers damages in the lawsuit. But see, Roszell
v. Martin, 591 So. 2d 511 (Ala. Civ. App. 1991)(plaintiff failed to establish that the insurance benefits obtained
through her employer were provided at a “cost” to her. Therefore, such evidence was inadmissible).

3. Do the damages a Plaintiff is permitted to recover for cost of treatment vary based on
whether a collateral source is involved?

4. Have your Gourts addressed the fairness of allowing a Plaintiff to recover more than was
actually paid for treatment?

Damage awards are left up the jury once evidence of a collateral source payment is introduced. In
many cases in Alabama, verdicts are general verdicts that only state the total amount of compensatory dam-
ages that are awarded to plaintiff. As a result, the verdict does not have a breakdown of medical expenses
awarded. Where verdicts are, in fact, broken down by individual damage elements, the jury’s verdict must
be based on the weight of the evidence. Therefore, defendants are best served by seeking a verdict form that
breaks down the amount of medical expenses as an element of the total damage award. Otherwise, the dam-
ages awarded can be higher than the actual amounts owed or paid, but not be subjected to challenge due
to the subjective elements of pain and suftering and emotional distress being lumped in with the economic
damage award. Courts have not addressed the issue of whether or not it is fair for a jury to award the plain-
tiff amounts that exceeded the value of what was actually paid for treatment. But see, Portis v. Wal-Mart Stores
East, L.P., ____F Supp.2d , 2008 WL 2959879 (S.D. Ala. 2008)(holding that “[w]here charges are writ-
ten off by medical providers pursuant to contracts with health insurers, amounts that were never paid, or

owed, by anyone should not be presented to the jury as recoverable damages.”)

C. Use of Specials at Trial

1. Is Plaintiff permitted to use the billed value at trial as a basis for a non-economic
damages award?

2. Is Plaintiff permitted to use the billed value of specials at trial as a basis for a non-
economic damages award, even if that was not the amount paid for the treatment
services?

Because section 12-21-45 is widely interpreted as an evidentiary basis for allowing evidence of col-
lateral source payments, courts generally allow plaintiffs to rebut any such evidence by claiming, as damages,
the entire amount billed, even if that amount was not paid by the collateral source. Plaintiffs are always free
to claim any out of pocket expenses they have incurred. See, e.g., Melvin v. Loats, 23 So. 3d 666, 670 (Ala. Civ.
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App. 2010). Under the general rule followed by most trial judges, the issue of actual damages is one that is
decided by the jury after receiving all of the evidence as to actual billed amounts, collateral source payments,
and out-of-pocket expenses.

D. Constitutional Issues

Code of Alabama §12-21-45 was passed as part of a broad “tort reform” package in 1987 by the Ala-
bama Legislature. The statute was challenged almost immediately. However, it was not until the Supreme
Court of Alabama issued its opinion in American Legion Post No. 57 v. Leahey, 681 So.2d 1337 (Ala. 1996)
that the Court weighed in definitely on the Constitutionality of the statute. The Court opined that the statute,
which abrogates the common law collateral source rule and allows evidence of third-party payment, violated
the due process and equal protection clauses of the Alabama Constitution. However, just four years later, the
Court reversed itself and held in Marsh v. Green, 782 So. 2d 223 (Ala. 2000) that the statute abrogating the
collateral source rule in civil tort cases did not violate the Alabama Constitution. Therefore, section 12-21-45
remains Constitutional under current Alabama law, subject to the above limitations and interpretations.
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