
  

 

May 24, 2016 

$250,000 fine against school board may be largest-ever against not-for-profit 

organization in Ontario 

Worker killed when lifting device fell on him; worker was alone at the time 

By Adrian Miedema 

A school board has been handed a $250,000 fine under the Ontario Occupational Health and Safety Act 

after the death of a maintenance worker. 

The maintenance worker had been assigned the task of replacing a safety cage on a ceiling light in a high 

school gymnasium. He was working alone. While he was rolling a portable aerial device (a type of lifting 

device) down a ramp off a trailer, the aerial device tipped over and struck the worker, fatally injuring him. 

The angle of the ramp was about eight degrees, while the manual for the aerial device stated that it 

should not be rolled down an incline greater than five degrees. 

The school board pleaded guilty to the OHSA charge of failing as an employer to take every precaution 

reasonable in the circumstances for the protection of a worker. In particular, the school board failed to 

ensure that the angle of the ramp was five degrees or less; that the aerial device was rolled down the 

ramp with its mast on the upper or high end of the ramp to lessen the possibility of it tipping; and that 

there was another worker present to assist. 

The court imposed the fine of $250,000 plus the 25 per cent Victim Fine Surcharge, for a total of 

$312,250. This appears to be the largest fine ever in Ontario under the OHSA against a not-for-profit or 

charitable organization. The case shows that charities and not-for-profits are not immune from charges 

and fines under occupational health and safety legislation. 

 

Adrian Miedema is a partner with Dentons Canada LLP in Toronto. He can be reached at (416) 863-4678 

or adrian.miedema@dentons.com. Adrian's discussion of this case also appears in the Dentons blog 

www.occupationalhealthandsafetylaw.com. 

 

 

Article Full Text: http://www.employmentlawtoday.com/articleview/27693-250000-fine-against-school-

board-may-be-largest-ever-against-not-for-profit-organization-in-ontario#sthash.lnRfyCAT.dpuf 

http://www.employmentlawtoday.com/






  

 

May 16, 2016 

TTC moving forward with random drug and alcohol testing 

But union seeking injunction from arbitrator 

By Liz Foster 

More than four years into arbitration over its “Fitness for Duty” policy, the Toronto Transit Commission 

(TTC) is moving forward with random drug and alcohol testing of employees.  

Such testing has technically been part of the Fitness for Duty policy since 2011 but funding for the 

program wasn’t approved. Before the company could move forward with the policy, Amalgamated Transit 

Union (ATU) Local 113 — the union representing a majority of the TTC’s employees — took the issue to 

arbitration.  

On April 18, TTC CEO Andy Byford said in a letter to employees the TTC board had approved funding for 

the random testing. Byford also announced the TTC would be lobbying the Ontario government to 

consider legislation that would make random drug and alcohol testing mandatory for public transit 

agencies.  

Currently, the TTC tests for drugs and alcohol after an incident occurs, after an employee returns from a 

treatment program, during pre-employment and in any instance it has reason to believe an employee is 

under the influence, according to Byford.  

“This is a safety issue,” said Brad Ross, executive director of corporate communications at the TTC. “We 

have a responsibility as an employer to our 14,000 employees, as well as a responsibility to our 1.8 

million daily riders to provide the safest transit system we possibly can.”  

Instances of impairment or refusal to take an impairment test are on the rise among employees, said 

Ross, and random testing will act as a deterrent.  

 Employees would be required to submit to a breathalyzer test and submit an oral fluid sample, he said. 

The program — designed to detect alcohol, marijuana, cocaine, opiates, amphetamines and 

phencyclidine — would be administered by a third party.  

 It would work on a pass-fail basis and be designed to determine whether an employee was impaired at 

the time of the test, not to determine whether employees consume drugs or alcohol in general, said 

Byford. 

Union opposition 

Despite the ongoing arbitration, the TTC said it is working to finalize the program.  

But Local 113 criticized the TTC’s decision. 

http://www.hrreporter.com/
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“We take the position that we’re in arbitration,” said its president Bob Kinnear.  

“We’re to wait for the arbitrator’s decision because that’s what the parties agreed to. That’s the process 

that we agreed to. Having said that, it looks like the TTC is just going to arbitrarily implement it. So we are 

looking at our legal options. We’re trying to go back in front of the arbitrator to ask the arbitrator to impose 

an injunction on the TTC to say that they cannot (implement the program) until the proceedings are 

concluded.”  

If the arbitrator is unable or unwilling to grant the injunction, said Kinnear, the union will pursue an 

injunction through the court system.  

In 2013, Canada’s Supreme Court ruled that random drug and alcohol testing was not justified in the 

workplace unless the employer could provide evidence of a substance abuse problem among the 

workforce.  

“The TTC just doesn’t reflect that at all,” said Kinnear.  

“This is negatively impacting employees. It casts an aspersion over employees. The company is moving 

forward in the way that it casts an aspersion over our employees to suggest that there’s somehow some 

systemic drug and alcohol problem at the TTC, when it’s just not the case.”  

When the TTC originally moved to implement random drug and alcohol testing, the union proposed an 

alternative, said Kinnear. Because sleep deprivation is a serious contributor to impairment in transit 

employees, the union hoped the TTC would introduce optical scanners in the workplace. Optical scanners 

would determine impairment but would not conclude whether that impairment was due to sleep 

deprivation or the use of drugs or alcohol.  

“We know in the transit industry that the most pressing impairment we face is sleep impairment or lack of 

sleep because of the hours we work, because of the shift work we do,” said Kinnear.  

“Our operators are out there 12.5 hour a day, five days a week. The TTC didn’t even sit down to talk with 

us about it. They didn’t entertain it in any way, shape or form.”  

Random testing would infringe on employees’ privacy, said Kinnear. TTC employees would be required to 

provide their employer with medical information — such as any medication that could potentially alter 

testing results — to the employer.  

Another concern for the union is the lack of access and information. 

“There’s no recourse for us as representatives of the employees,” said Kinnear. 

“If the test comes back positive, that’s it. So there’s a lot of concern with how that test is being handled, 

how it’s being conducted and what the conclusion of that test is.”  

Steps required 

There are several steps the TTC needs to take before imposing its policy, said Chelsea Rasmussen, an 

employment and labour associate at Dentons Canada in Toronto. 
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“If the employer unilaterally introduces the policy under the management rights clause of the collective 

agreement, this could raise the issue that the policy is an unreasonable exercise of management rights, 

with unions often arguing because of the intrusion on the employees’ right to privacy,” she said.  

“We would suggest that employers implement a confidential and secure process for the actual taking of 

the sample, testing the sample, returning the sample to the workplace and also for communicating the 

results to the employee that had been tested.”  

The TTC will need to ensure employees are fully aware they are subject to a random drug and alcohol 

testing policy, said Rasmussen.  

 To justify the policy, the TTC would need to show it represents a proportionate response to the safety 

concerns of the workplace while also balancing the competing interests of employee privacy, she said.  

“The testing should also be limited to determining the actual impairment of the employee’s ability to 

perform the essential duties of their safety-sensitive job, it shouldn’t be directed toward simply identifying 

the presence of drugs or alcohol in the body,” said Rasmussen. 

As well, a comprehensive drug and alcohol testing policy should also include measures for 

accommodating employees struggling with addiction, she said. 

Currently, there is nothing preventing the transit commission from implementing the policy, said 

Rasmussen.  

However, if the arbitrator ultimately concludes the policy is not justified in the circumstances, the policy 

would likely be found in violation of the collective agreement and the employer would have to revisit the 

practice.  

“It’s a big issue in human rights,” said Rasmussen, “in both a unionized and non-unionized context.”  -  

 

Article Full Text: http://www.hrreporter.com/articleview/27632-ttc-moving-forward-with-random-drug-and-

alcohol-testing#sthash.Wh9Ev39r.dpuf 
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Ontario gets tougher on sexual violence and harassment 

Province's sexual violence and harassment legislation, Bill 132, to become law Sept. 8, 2016 

By Sabrina Serino 

Ontario’s new sexual violence and harassment legislation, Bill 132, An Act to amend various statutes with 

respect to sexual violence, sexual harassment, domestic violence and related matters, received Royal 

Assent on March 8, 2016. 

Bill 132 amends various existing statutes with respect to sexual violence, sexual harassment and 

domestic violence. For employers, Bill 132 presents important workplace-related changes, by amending 

the Occupational Health and Safety Act (OHSA) to require employers to implement specific workplace 

harassment policies and programs and ensure that incidents and complaints of workplace harassment 

are appropriately investigated. 

First, Bill 132 expands the OHSA’s definition of “workplace harassment” to include “workplace sexual 

harassment”, defined as: 

 1. Engaging in a course of vexatious comment or conduct against a worker in a workplace 

 because of sex, sexual orientation, gender identity or gender expression, where the course of 

 comment or conduct is known or ought reasonably to be known to be unwelcome; or 

 2. Making a sexual solicitation or advance where the person making the solicitation or advance is 

 in a position to confer, grant or deny a benefit or advancement to the worker and the person 

 knows or ought reasonably to know that the solicitation or advance is unwelcome. 

Bill 132, however, also clarifies that a reasonable action taken by an employer or supervisor relating to 

the management and direction of its workplace is not workplace harassment. 

The bill, as passed, requires an employer, in consultation with a joint health and safety committee or a 

health and safety representative (if any), to develop, maintain, and review at least annually, a written 

program that implements the employer’s workplace harassment policy. Further, employers must provide 

workers with appropriate information and instruction on the contents of their workplace harassment 

policies and program. An employer’s written program must set out, among other requirements: 

 measures and procedures for workers to report incidents of workplace harassment to a person 

other than the employer or supervisor, if the employer or supervisor is the alleged harasser 

 how incidents or complaints of workplace harassment will be investigated and dealt with 

http://www.employmentlawtoday.com/
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 how information obtained about an incident or complaint of workplace harassment, including 

identifying information about any individuals involved, will not be disclosed unless the disclosure 

is necessary for investigating, taking corrective action, or by law 

 how a worker who has allegedly experienced workplace harassment and the alleged harasser (if 

he or she is a worker of the employer) will be informed of the results of the investigation and of 

corrective action that has been, or will be, taken. 

Further, employers must conduct appropriate investigations in response to incidents or complaints of 

workplace harassment. Following an investigation an employer must inform both the worker who has 

allegedly experienced harassment and the alleged harasser (if he or she is a worker of the employer) of 

the results and of any corrective action that has been, or will be, taken. 

Notably, an inspector now has the power to order an employer to conduct an investigation by an impartial 

third party, and obtain a written report by that party, all at the employer’s expense. Bill 132, however, 

does not specify the circumstances in which an inspector can, or will, order an employer to conduct such 

an investigation. 

The above- noted OHSA amendments come into force on Sept. 8, 2016. In order to ensure compliance 

with the legislation, employers must take steps beforehand to update and implement policies and 

programs related to workplace harassment. 

 

Sabrina Serino practices employment and labour law with Dentons in Toronto. She can be reached at 

(416) 863-4385 or sabrina.serino@dentons.com. Sabrina's discussion of this case also appears in the 

Dentons blog www.occupationalhealthandsafetylaw.com. 

 

 

Article Full Text:  http://www.employmentlawtoday.com/articleview/27153-ontario-gets-tougher-on-sexual-

violence-and-harassment#sthash.K316wVfc.dpuf 
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Why do OHS injuries go unreported? 

Having safety goal of ‘zero’ can be intimidating to employees, say experts 

By Liz Bernier 

It certainly has a nice ring to it: “Our workplace has had zero lost-time injuries.”  

But the concept of zero — zero injuries, zero lost-time incidents, zero lost man hours — doesn’t actually 

promote workplace safety  the way employers intend; in fact, it creates hidden safety risks, according to 

Alan Quilley, president of Safety Results in Sherwood Park, Alta.  

Workplaces that heavily promote the importance of occupational health and safety are certainly to be 

admired and commended but, at the same time, it’s important to be aware of the safety risks, incidents, 

accidents and near misses that occur so they can be prevented from happening again, he says. 

And too strong of a focus on “zero injuries” can unintentionally discourage employees from reporting 

incidents, says Quilley.  

“Fundamentally, if you wonder why humans do things, it’s because of what happens afterward — the 

consequences,” he says. “Humans are driven by consequences.” 

Employers often have all kinds of good intentions and say they want to know whenever an employee is 

injured or has a near miss. That’s unquestionably good information for the employer to know so, hopefully 

it can do something so that doesn’t happen again, says Quilley.  

“The upside for a corporation is pretty straightforward — why wouldn’t you want to know about the bad 

things that happen? Because maybe then you can do things differently,” he says.  

“The problem from an employee perspective is ‘What happens when I do (report)?’” 

Employees understand reporting injuries or accidents is a good thing to do but they also know there may 

be consequences. 

“That’s where a lot of corporations go wrong — even though they intend it to be good, it’s not. They don’t 

take a view from the employee point of view and if they did, they would probably react differently,” says 

Quilley.  

“Corporations have gone out of their way to foolishly pick zero as this ultimate goal of safety, which 

doesn’t make any logical sense whatsoever because just because you didn’t hurt yourself, it doesn’t 

mean you were safe. 

http://www.hrreporter.com/
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“We set up these goals that humans have to be perfect and never hurt ourselves, which has got nothing 

to do with reality.”  

When employers are working within that system and the entire goal is to have zero injuries, and 

employees are rewarded, bonused or incentivized on that basis, no one wants to be the one who messes 

up the track record, he says.  

“The next thing that happens to me is I’m the guy who ruined everyone’s bonus. Nobody wants to be that 

person.” 

There’s also the reputational risk an employee faces if he reports an incident and co-workers react badly, 

says Quilley.  

“(For instance), an electrician almost electrocuted himself and he told (his employer) — as he should 

have. It was only his insulated pliers that actually saved his life. He was using the right piece of 

equipment,” he says.  

“He told people and now his co-workers are calling him ‘Sparky.’ That’s an unintended consequence. And 

he said to me, ‘If I had to do it again, I wouldn’t (report it).’ He’s a good electrician, he’s just a human who 

made a mistake. And he doesn’t want to be known as Sparky… He takes pride in what he does, and now 

he’s being insulted by the very people he works with.” 

Another factor that can have a significant impact in discouraging reporting is when a manager or 

supervisor reacts negatively when receiving the report, says Quilley.  

“The other thing is I go tell my boss and he gives me a great big sigh,” he says.  

“If that’s happened to me in the past, it becomes less likely I’m going to (report) again when if I just don’t 

tell, nothing bad is going to happen. 

“I don’t tell and my life is simpler… I don’t have to do the work that it takes, I don’t have to put up with this 

negative reaction.” 

Employers need to do away with the entire concept of zero injuries because mistakes are going to 

happen and it’s of critical importance to the safety of the workplace that employees actually come forward 

when they do, says Quilley.  

“All of this is well-intentioned, it’s just foolishly delivered. If you want someone to tell you about (injuries 

and near misses), the next thing that happens to them has to be good,” he says, adding that positive 

consequences will likely increase the chances people will report again.  

“It’s fundamentally the ‘What happens if I do, what happens if I don’t?’ question.” 

Legal consequences  

If the hidden risks and safety consequences aren’t enough to convince an employer of the importance of 

encouraging reporting, perhaps the legal consequences are.  

Employers can be hit with a significant fine for failing to report or discouraging reporting of workplace 

injuries, according to Adrian Miedema, partner at Dentons in Toronto.   
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“There are serious consequences for either not reporting to both the WSIB (Workplace Safety and 

Insurance Board) and the Ministry of Labour — that’s an offence in and of itself that you can be charged 

with. And certainly for pressuring employees not to report, you can be charged with that too,” he says.  

“Both under the Occupational Health and Safety Act and the Workplace Safety and Insurance Act, there’s 

a duty to report… There are pretty serious consequences and there are a bunch of cases where 

employers have actually been charged with failing to report.” 

One Ontario employer, for example, was fined $20,000 in 2014 after HR staff and a supervisor failed to 

immediately report an injury to the provincial Ministry of Labour. The worker in that case had suffered a 

broken bone, which is considered a “critical injury” under the Occupational Health and Safety Act. In 

addition to the fine, the employer had to pay a 25 per cent victim fine surcharge, bringing the total cost of 

the incident to $25,000.  

Also in 2014, an Ontario employer was fined $75,000 for failing to report an occupational disease claim, 

said Miedema. 

Employers can also get into trouble for pressuring workers not to report, he says.  

“If you think about the Workplace Safety and Insurance Act, if somebody’s injured at work and they’re 

pressured not to report, that’s an offence,” he says.  

In fact, there is a specific provision in that act that says employers cannot pressure them not to report. 

Section 22.1(1) of Ontario’s act, which was just added to the Workplace Safety and Insurance Act last 

year, makes it an offence to commit “claim suppression.”   

The fine can be up to $500,000 plus an administrative penalty, says Miedema.  

There is just no reason for employers to avoid reporting.  

“Quite apart from the fact that we always advise people to comply with the law, that kind of thing catches 

up to employers eventually. And if you get caught not reporting and, in particular, discouraging employees 

from reporting… then the consequences I think are really serious,” he says.  

“No judge is going to be sympathetic to an employer that’s found to have pressured employees to not 

report workplace injuries. 

“It’ll catch up to you eventually and the consequences will be a lot more serious if you don’t report.” 

 

See more / full text: 

http://www.hrreporter.com/articleview/26982-why-do-ohs-injuries-go-unreported#sthash.JjkwTvaF.dpuf 
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Waiver against lawsuit not enforceable for worker without workers compensation 

coverage 

Ontario employee entitled to sue employer after workplace injury, despite signing a waiver: Court 

By Adrian Miedema 

An Ontario employee has won the right to sue his employer for damages for an injury suffered at work. An 

appeal court decided that a waiver he signed was, due to provisions in the Ontario Workplace Safety and 

Insurance Act, unenforceable. 

The National Capital Kart Club held a go-cart event at which the employee acted as race director. The 

employee was injured after one go-kart driver crashed into hay bales. The employee sued his employer, 

the go-kart driver and others. The employer argued that a waiver, which the employee had signed, 

released them from any damages. 

The employer was not required, under the Workplace Safety and Insurance Act, to be registered with the 

Ontario Workplace Safety and Insurance Board. Therefore the employee did not have workers 

compensation coverage. 

The employee, on appeal, relied on the little-known Part X of the Workplace Safety and Insurance Act. 

Part X contains s. 114(1) which, the employee argued, made the waiver unenforceable. That section 

applies to workers whose employer is not registered, and not required to be registered, with the WSIB: 

"114. (1) A worker may bring an action for damages against his or her employer for an injury that occurs 

in any of the following circumstances: 

1. The worker is injured by reason of a defect in the condition or arrangement of the ways, works, 

machinery, plant, buildings or premises used in the employer’s business or connected with or intended for 

that business. 

2. The worker is injured by reason of the employer’s negligence. 

3. The worker is injured by reason of the negligence of a person in the employer’s service who is acting 

within the scope of his or her employment." 

 

The Court of Appeal for Ontario held that it was contrary to public policy to allow employers to have 

employees "contract out" of Part X of the Workplace Safety and Insurance Act (that is, sign a waiver 

giving up their rights, under Part X, to sue their employer for certain workplace injuries). As such, the 

waiver was unenforceable and the employee’s lawsuit could proceed. 

http://www.employmentlawtoday.com/


- 2 - 

  

Employers that are not registered with the WSIB, and not required to be registered, should review their 

use of waivers — including waivers for company events. As a result of this decision, waivers signed by 

employees will not be enforceable to prevent the employee from suing the employer for certain injuries, 

including injuries caused by the employer’s negligence. 

 

For more information see: 

 Fleming v. Massey, 2016 CarswellOnt 924 (Ont. C.A.). 

 

Adrian Miedema is a partner with Dentons Canada LLP in Toronto. He can be reached at (416) 863-4678 

or adrian.miedema@dentons.com. Adrian's discussion of this case also appears in the Dentons blog 

www.occupationalhealthandsafetylaw.com 

 

 

Article Full Text: http://www.employmentlawtoday.com/articleview/26880-waiver-against-lawsuit-not-

enforceable-for-worker-without-workers-compensation-coverage#sthash.B44EveId.dpuf 



  

 

Feb 8, 2016  

Public sector employers can’t arbitrarily decide what is workplace violence: Court  

They have obligation to investigate using impartial, competent individuals  

By Liz Foster  

When it comes to workplace violence, public sector employers don’t have the right to arbitrarily decide 

what constitutes such violence — they have an obligation to investigate using an impartial, competent 

person, according to the Federal Court of Appeal.  

“Absent a situation where it is plain and obvious that the allegations fall outside the scope of the definition 

of workplace violence, the employer must appoint a ‘competent person’ to investigate when the matter 

cannot be resolved with the employee,” said Justice Yves de Montigny in his decision.  

Background  

The court’s Nov. 30 decision involved a workplace violence complaint filed in 2011 by Abel Akon, a 

poultry inspector for the Canadian Food Inspection Agency (CFIA) in Saskatchewan and member of the 

Public Service Alliance of Canada (PSAC). Akon alleged he was harassed, belittled and humiliated by his 

supervisor.  

He said the conduct included “dismissive hand gestures, eye rolling, verbally demeaning behaviour, 

disregarding complaints regarding other employees yelling at him in front of plant personnel, lack of 

transparency and unfair marking of a certification exam.”  

The CFIA assigned a manager to do a fact-finding review of Akon’s complaint and the investigations 

concluded there was no evidence of harassment. But Akon told a federal health and safety officer the 

CFIA manager was not sufficiently impartial to conduct the investigation.  

So the officer directed the CFIA to appoint an impartial person to investigate, as required under the 

Canada Labour Code.  

The CFIA appealed that direction to the Occupational Health and Safety Tribunal Canada, which found 

the CFIA acted appropriately when it dismissed Akon’s complaint.  

The appeals officer said the allegations did not constitute workplace violence because the conduct of 

Akon’s supervisor’s could not reasonably be expected to cause harm, illness or injury.  

The tribunal’s finding was then appealed to the Federal Court, with PSAC arguing the harassment Akon 

experienced could constitute workplace violence.  

 

http://www.hrreporter.com/
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 Investigations important 

 In the end, the court said “an unfettered discretion given to employers to determine whether a complaint 

warrants an investigation by a competent person” is at odds with the Canada Occupational Health and 

Safety Regulations.  

“The appeals officer’s conclusion that an employer is entitled to review a complaint to determine whether 

it meets the definition of workplace violence was unreasonable,” said Montigny. 

 “Allowing the employers to conduct their own investigations into complaints of workplace violence and to 

reach their own determination as to whether such complaints deserve to be investigated by a competent 

person would make a mockery of the regulatory scheme and effectively nullify the employees’ right to an 

impartial investigation of their complaints with a view to preventing further instances of violence. 

” A significant number of public service employees consistently report they have experienced harassment 

at work, said Lisa Addario, legal counsel for PSAC.  

“An employee is entitled to an investigation by someone who is not invested in the outcome because of 

their position within an organization or their affiliation with the employer, and who is knowledgeable about 

the dynamics of workplace violence and its potential to adversely impact an employee. 

” The Federal Court of Appeal also confirmed that “workplace violence may encompass harassment, and 

that psychological harassment can reasonably be expected to cause harm or illness in some 

circumstances.”  

The ruling confirms what the PSAC has been saying all along — that harassment is part of the violence 

spectrum and has to be looked at like that and investigated appropriately, said Bob Kingston, president of 

the Agriculture Union, an affiliate of PSAC.  

By recognizing psychological harassment as an aspect of workplace violence, employers are better 

equipped to protect workers, he said.  

“When you try to separate them into totally different redress mechanisms and with different rights under 

each system, you end up spending all of your time arguing whether it’s harassment or violence instead of 

investigating and resolving the issue.” 

Impact on employers  

The requirement that a competent person conduct the investigation into complaints of workplace violence, 

which can include complaints of harassment, does concern employers, said Adrian Miedema, partner at 

Dentons Canada in Toronto.  

“The question that will come out of this is: Will employers — when they have to engage a competent 

person — will many of them be forced to go outside of the company? Some employers may not be able to 

get agreement from the union or employees on an internal person, and they may have to go outside and 

have an outside investigator do these investigations, which obviously adds an additional cost.”  
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Mitigating these concerns is the fact the Federal Court of Appeal’s decision did not impose requirements 

for the investigations themselves said Miedema.  

“It doesn’t say the investigator has to spend three days investigating, or two days,” he said. “It says you 

have to have a competent person conduct an investigation. In some cases, that competent person may 

look at the allegations and say, fairly quickly, ‘Those allegations don’t make out a proper case of 

workplace violence.’ I wouldn’t say this imposes a really significant burden on employers.”  

While some see this decision as groundbreaking, Miedema predicted the ruling will have little effect on 

the day-to-day operations of federal employers.  

“Employees, if they really want to get the case investigated in a thorough manner, because of the very 

broad definition of workplace violence, might be motivated to allege workplace violence (rather than 

harassment) and then the employer has to look at it and as long as it meets the very low threshold, they 

have to conduct an impartial investigation,” he said.  

But it’s doubtful the court’s decision will result in any significant increase in workplace violence 

complaints, said Miedema  

“I would be very surprised if this decision were seen to result in a significant increase in workplace 

violence complaints. 

” Moving forward, the decision will be significant in guiding federal employers to address the issue of 

harassment and workplace violence in a more meaningful way, said Miedema.  

“This will get people actually dealing with the issue,” he said. “The general awareness and changing 

attitudes about mental health in the workplace will take a while but I’d rather be working on that than still 

fighting over definitions.” 

 

Article Full Text: http://www.hrreporter.com/articleview/26723-public-sector-employers-cant-

arbitrarilydecide-what-is-workplace-violence-court#sthash.tSZKP8Iz.dpuf 
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News  

Moves
■ Janet Bobechko has joined the 

Toronto office of Norton Rose 
Fulbright as a partner. she was 
previously at Blaney mcmurtry 
LLP where she chaired the 
environmental group. she has 
a particular focus on 
environmental compliance and 
regulatory approvals. she 
provides environmental advice 
on all manner of business and 
real estate transactions. 

■ Clark Wilson announced that 
Jim Schmidt and Scott Lamb 
are now partners with the firm. 
schmidt practises in the 
business litigation group and 
handles high-value commercial 
cases in trials, appeals and 
arbitrations and has particular 
experience in fraud claims, 
shareholder litigation and real 
estate disputes. Lamb practises 
in the technology, intellectual 
property and infrastructure, 
construction & procurement 
groups. Lamb is also a 
registered trademark agent and 
handles privacy law matters.

■  Aird & Berlis LLP has 
announced the newest 
members of its expanded 
intellectual property practice. 
Tim Lowman and Paula 
Bremner have joined aird & 
Berlis’ litigation group and 
intellectual property group. 
Lowman has more than 35 
years’ experience as counsel in 
a broad range of commercial 
and intellectual property 
litigation. Bremner specializes in 
pharmaceutical patent litigation 
and trademark opposition 
matters. Five registered patent 
agents have also joined the 
firm’s newly-founded patent 
agency practice: Lola 
Bartoszewicz, Kimberly 
McManus, Kitt Sinden, Erica 
Lowthers and SuMei Cheung. 

■ Monika Szabo is joining PwC 
Law LLP’s immigration practice 
as a partner in u.s. immigration 
law. she comes from kmPG 
Law LLP where she led the u.s. 
immigration department.

Broader scope to sex harassment law
DONALEE MOULTON

Ontario is poised to enact new 
legislation that will substantively 
increase employer obligations 
relating to sexual harassment in 
the workplace.

Under the proposed new act, 
employers will have to take active 
steps to prevent and investigate 
incidents of sexual harassment.

“This is a comprehensive piece 
of legislation,” said Sarah Cross-
ley, a partner with Norton Rose 
Fulbright in Toronto. “It reinfor-
ces the importance of employers 
to take allegations of harassment 
very seriously. They cannot afford 
to turn a blind eye.”

As a first step, Bill 132, Sexual 
Violence and Harassment Action 
Plan Act (Supporting Survivors 
and Challenging Sexual Violence 
and Harassment), will require 
employers to update existing 
policies and procedures to clearly 
set out how incidents will be 
investigated, including how 
workers register a complaint if an 
employer or supervisor is the 
alleged harasser. 

“Employers will have to spend 
time and resources to update 
their resources,” said Sabrina Ser-
ino, an associate with Dentons 
employment and labour group in 
Toronto. 

The legislation will have an 
even greater impact on publicly-
funded colleges and universities 
and private career colleges, which 
will be required to create stand-
alone policies addressing sexual 
violence against students, noted 
Nadine Zacks, an associate with 
Hicks Morley in Toronto. 

“Implementing new effective 
policies and ensuring that all 
employees are trained on the 
policies is a large undertaking for 
any employer, and in particular 
smaller employers with less 
resources to spend on such pro-
jects,” she said.

The main thrust of Bill 132, 
which amends several existing 

pieces of legislation including 
the Occupational Health and 
Safety Act, is to make it manda-
tory for employers to investigate 
complaints of harassment. It 
imposes a duty to ensure that 
incidents and complaints are 
appropriately investigated.

For some complaints such as 
employee-on-employee harass-
ment, the investigation can be 
internal. For manager-on-
employee complaints, the investi-
gation will have to be external. 

“Workplace harassment investi-
gation requires a specific investi-
gative skill set. Most small 
employers lack these skills and 
will likely have to retain consult-
ants to do this,” noted Dan-
iel Zacks, an associate with Clyde 
& Co. Canada LLP in Toronto. 
These external investigations can 
be very expensive, he added. 

“This will be costly and difficult 
for small employers.”

Investigations can also be 
imposed on employers. A new 
legislative requirement will give 
Ministry of Labour inspectors 
greater authority to address com-
plaints brought forward to them.

“As the bill now stands, it says 
inspectors can order third-party 
investigations, but it doesn’t 
delineate how that will be deter-
mined,” Serino noted.

In addition, the legislation, 
which has now passed second 
reading, will remove the limita-
tion period for all civil proceed-
ings based on sexual assault so 
victims can bring their civil 
claims forward whenever they 
feel ready to do so. The limitation 
period for survivors of sexual and 
domestic violence to make com-
pensation applications to the 
Criminal Injuries Compensation 
Board will also be eliminated. 

As well, the new legislation 
includes proposed amendments 
to the Limitations Act, 2002 that 
describes what constitutes an 
intimate relationship. This could 
be problematic, said Daniel Zacks. 

“The category of people in an 
intimate relationship that 
involves financial, emotional, 
physical, or other dependence 
is very broad.

“Unless ‘dependence’ is given 
a narrow meaning, it’s a cat-
egory that could in theory 
include every romantic rela-
tionship.  This gives rise to the 
potential of significant volume 
of claims that are not subject to 
any limitation period.”

Workplace harassment is also 
redefined under Bill 132 to 
include “workplace sexual harass-
ment,” which encompasses a 
course of “vexatious comment or 
conduct” and someone in a pos-
ition of power “making a sexual 
solicitation or advance.” 

However, the legislation also 
makes it clear that a “reasonable 
action” taken by an employer or 
supervisor does not constitute 
sexual harassment. For example, 
denying an employee request 
for a day off is not harassment if 
the employer requires the 
worker on that day to maintain 
the business.

The new legislation flows 
from the Ontario government’s 
aim to address issues of sexual 
harassment as spelled out in an 
action plan titled It’s Never 
Okay, released in the spring of 
2015.

According to the 35-page 
report, 28 per cent of Canadians 
say they have been on the receiv-
ing end of unwelcome sexual 
advances, requests for sexual 
favours or sexually charged talk 
while on the job.

Ontario’s new legislation may 
also have a wider reach. 

“This could definitely influence 
provinces across the country,” 
said Serino. “Make no mistake, 
this is an important issue for 
employers and employees.”

This is a comprehensive 
piece of legislation. 
It reinforces the 
importance of 
employers to take 
allegations of 
harassment very 
seriously. They cannot 
afford to turn a blind 
eye.

Sarah Crossley
norton rose Fulbright

We want to hear from you!
send us your verdict:  
comments@lawyersweekly.ca

4  •  JANUARY 15,  2016 THE LAWYERS WEEKLY



  

 

Nov 26, 2015 

Bill 132: Ontario’s new sexual violence and harassment legislation 

New legislation amends OHSA, redefines harassment and puts more obligations on employers 

By Sabrina Serino 

The Ontario Government recently introduced Bill 132, An Act to amend various statutes with respect to 

sexual violence, sexual harassment, domestic violence and related matters as a response to the 

Government’s “It’s Never Okay: An Action Plan to Stop Sexual Violence and Harassment” policy 

statement announced earlier this year. 

Bill 132 will amend various existing statutes with respect to sexual violence, sexual harassment, and 

domestic violence. For employers, important changes will stem from Bill 132’s proposed amendments to 

the Occupational Health and Safety Act (OHSA), which include modifying the current definition of 

“workplace harassment” and imposing additional obligations on employers concerning their workplace 

harassment policies, programs and investigations. 

Under Bill 132, the OHSA’s definition of “workplace harassment” will be expanded to include “workplace 

sexual harassment”, which is defined as: 

1. Engaging in a course of vexatious comment or conduct against a worker in a workplace because of 

sex, sexual orientation, gender identity or gender expression, where the course of comment or conduct is 

known or ought reasonably to be known to be unwelcome; or 

2. Making a sexual solicitation or advance where the person making the solicitation or advance is in a 

position to confer, grant or deny a benefit or advancement to the worker and the person knows or ought 

reasonably to know that the solicitation or advance is unwelcome. 

Notably, Bill 132 also clarifies that a reasonable action taken by an employer or supervisor relating to the 

management and direction of workers or the workplace is not workplace harassment. 

 Bill 132 will require an employer’s program to implement a workplace harassment policy under s. 

32.06(2) of the OHSA to further set out: 

· Measures and procedures for workers to report incidents of workplace harassment to a person other 

than the employer or supervisor, if the employer or supervisor is the alleged harasser; 

· How incidents or complaints of workplace harassment will be investigated and dealt with; 

· That information obtained about an incident or complaint of workplace harassment, including identifying 

information about any individuals involved, will not be disclosed unless the disclosure is necessary for the 

investigation or corrective action, or is required by law; and 
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· How a worker who has allegedly experienced workplace harassment and the alleged harasser (if he or 

she is a worker of the employer) will be informed of the results of the investigation and of any corrective 

action taken. 

An employer will be required to renew its program at least annually and provide its workers with 

appropriate information and instruction on the contents of both the policy and program. 

When faced with a “workplace harassment” incident or complaint, under Bill 132 an employer will be 

required to ensure that an appropriate investigation is conducted and that both the worker who has 

allegedly experienced harassment and the alleged harasser (if he is a worker of the employer) are 

informed of the results and of any corrective action that has been, or will be, taken. Notably, Bill 132 will 

allow an inspector to order an employer to have an investigation and report completed by an impartial 

third-party, at the employer’s expense. 

Bill 132 passed first reading on Oct. 27, 2015. If passed, the provisions of Bill 132 relating to the OHSA 

will come into force either six months after receiving Royal Assent or on July 1, 2016, whichever is the 

later date. 

 

Sabrina Serino is an associate with the Employment and Labour Group with Dentons Canada LLP in 

Toronto. She can be reached at (416) 863-4385 or sabrina.serino@dentons.com. Sabrina's discussion of 

this case also appears in the Dentons blog www.occupationalhealthandsafetylaw.com.  

 

Article Full Text: http://www.employmentlawtoday.com/articleview/26061-bill-132-ontarios-new-sexual-

violence-and-harassment-legislation#sthash.hZ5Kd4ZT.dpuf 
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