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Genesis Edition – Kicking off the Dentons Crypto Review 

What did 2019 bring for blockchain and crypto assets? We are delighted to present the first  

edition of the Dentons Crypto Review newsletter – the Genesis Edition, in which we have  

summarized the most important developments in the area of blockchain and crypto assets  

in Germany. All “chaining blocks” of the Crypto Review collect and present information similar 
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 Financial regulation 

Security tokens on the rise 

The German Federal Financial Supervisory Authority 

(Bundesanstalt für Finanzdienstleistungsaufsicht

(“BaFin”)) has stated that a token is regarded as a      

security if all of the following criteria are met: 

 transferability of the token; 

 tradability of the token on the financial markets; 

 embodiment of membership participation rights or 

contractual rights in the token; and 

 no classification of the token as a pure instrument of 

payment. 

A token classified as a security falls within the scope of 

various capital market law requirements. 
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and transfer virtual currencies. Rather than amending the 

German Anti-Money Laundering Act (Geldwäschegesetz

(“GWG”)), the German legislator has decided to take a 

much broader approach. The new law contains, amongst 

others, changes to the German Banking Act (Kredit-

wesengesetz (“KWG”)), which provide that: 

 crypto assets qualify as financial instruments; 

 trading with crypto assets and the custody of crypto 

assets as a service for others require a license from 

the BaFin as a bank or as an investment firm; 

 entities that provide no other financial services than 

custody are exempted from certain rules that apply 

to other investment firms. 

On December 4, 2019, the BaFin published further guid-

ance on the application procedure. The BaFin also asked 

firms that intend to rely on the transition period to notify 
R
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prospectus regime – “need to know” 

ctober 2, 2019, we published an overview of the 

significant deviations from the old prospectus re-

and highlighted potential pitfalls. It is supposed to 

e a profound understanding of the new prospectus 

e and all previous legal frameworks in connection 

he prospectus regime. 
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BaFin of such intention before January 1, 2020 on an in-

formal basis. 

Firms that provide custody services with respect to 

crypto assets or other services related to crypto as-

sets are advised to consider the implications of the 

new rules, in particular whether they need to obtain a 

license. Please note the deadline of March 31, 2020, 

for indicating to BaFin the intention to obtain such a 

license. Please also note the deadline of November 

30, 2020, for the submission of a complete applica-

tion for a license. Although about one year from now, 

it should be noted that the preparation of a complete 

application may require a considerable amount of 

ead the full article  

e
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erman rules on crypto assets 

ovember 29, 2019, the German legislator adopted 

ules on crypto assets. These new rules have been 

ed as part of the implementation of Directive (EU) 

843 of May 30, 2018 (“5th AML Directive”). Under 

h AML Directive, the domestic law of EU member 

 has to provide that custodian wallet providers are 

ct to anti-money laundering requirements. In this 

xt, “custodian wallet providers” are defined as      

s that provide services to safeguard private crypto-

ic keys on behalf of their customers, to hold, store  

time and effort.  ad the full article  

Re   
ad the full article
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https://preview.dentons.com/en/insights/articles/2019/october/7/crowdfunding-dlt-update
https://www.dentons.com/en/insights/alerts/2019/october/2/new-prospectus-regime-need-to-know
https://www.dentons.com/en/insights/alerts/2019/november/29/new-german-rules-on-crypto-assets
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 Legislative              

developments 

Does Germany need a (more) specific framework for DLT? 

On September 11, 2018, members of the German       

national parliament (“Bundestag”) requested the         

creation of a sustainable framework for distributed ledger        

technology in the financial market (BT-Drs. 19/4217). 

They proposed in parliament that the Federal Govern-

ment should take the following measures: 

 build up competences within BaFin to deal with the 

new regulatory challenges with regard to blockchain 

technology in the financial market; 

 ensure that BaFin's view on blockchain technology 

becomes more transparent; 

 create the possibility for companies to voluntarily 

prepare a prospectus for their tokens to be approved 

by BaFin prior to a so-called "initial coin offering" 

(“ICO”); 

 ensure that the tax authorities are technically able to 

prepare, detect and trace taxable matters in          

connection with crypto currencies and token           

issuances in order to tax them properly; 

 examine the legal validity of smart contracts and   

improve legal certainty for smart contracts; 

 support the abolition of the German requirement to 

issue physical certificates for shares, bonds and   

special funds, and replace it with a "qualified digital 

register" (corresponding to the provisions of the  

Federal Debt Management Act (Bundesschulden-

wesengesetz) for public debt instruments); 

 examine the legal validity of smart contracts and   

improve legal certainty for smart contracts; 

 recommend how the applicable data protection    

regulations can be complied with, in particular with 

regard to the "right to be forgotten" and the "right to 

cancellation" contained in the Regulation (EU) 

2016/679 (General Data Protection Regulation 

(“GDPR”)); 

 check whether banks are account custodians or 

mere value keepers for their customers when        

administering the wallet;  

 provide clarity on taxation. 

On May 8, 2019, the Financial Committee of the Bundes-

tag recommended that the proposal be rejected (BT-Drs.  

19/10013). CDU/CSU and SPD members of the commit-

tee argued that the motion’s criticism of BaFin was ex-

cessive, as it is perceived by the industry as a competent 

and a very active contact. However, they agreed that 

more staff were necessary. 

According to the Financial Committee, rather than   

providing answers the proposal raised more questions. 

The CDU/CSU and SPD members drew attention to the 

fact that the proposal particularly addressed ICOs.   

However, there was no critical examination of the ICOs 

that had been observed on the market in the last 24 

months. The risks for investors that have been discussed 

in the public hearing remain unaddressed. In this context, 

BaFin was expressly praised for its warnings against 

ICOs and the associated risks at an early stage. 

Although the Financial Committee approved some of the 

points set out in the proposal, it rejected the proposal in 

its entirety.This is because a motion for a decision of the 

Bundestag can only be adopted or rejected. It is not   

possible to accept a few requests that seem legitimate. 

The Finance Committee of the Bundestag thus followed 

the expert opinion of Dentons' Claudia Otto, who was   

invited as an expert at the public hearing.  

Claudia's statement is available here. 

The Key Issues Paper on the Regulatory Treatment of 

Electronic Securities and Crypto Tokens 

On March 7, 2019, together with the Federal Ministry of 

Justice and Consumer Protection, the Federal Ministry of 

Finance published a Key Issues Paper on the Regulatory 

Treatment of Electronic Securities and Crypto Tokens. A 

consultation process took place in the first half of the 

year and a public hearing was held on May 7, 2019, in 

Berlin at the Federal Ministry of Justice and Consumer 

Protection. 

The purpose of the Key Issues Paper is to prepare a  

legislative proposal, with a focus on enabling the optional 

electronic issuance of bonds via DLT systems, and to 

regulate the public offering of certain crypto tokens. 

The first step of the legislation shall be limited to        

electronic bonds; electronic shares in companies will be 

introduced at a later date. 

https://www.bundestag.de/resource/blob/627774/a702b4a61c8b64e6fc9ac8176f473167/11-RAin-Claudia-Otto-COT-Legal-data.pdf?_sm_au_=iVV7GQtDWrWr5QPQQcLJjKQ1j7GJ1
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Libra 

On August 5, 2019, members of the German Bundestag 
asked the Federal Government about its understanding 
and plans regarding Facebook’s planned Libra (BT-Drs. 

19/12136). The Federal Government answered on    
September 9, 2019 (BT-Drs. 19/13053):  

“At a meeting in Chantilly, France, on 17 and 18 July, the 

G7 finance ministers and central bank governors agreed 
that so-called 'stablecoins', such as Libra, could involve 

significant risks. It was also agreed that existing rules 
must not be undermined by ‘stablecoins’; the highest 
standards of financial regulation must be met. Financial 

stability, investor and consumer protection and the fight 
against money laundering and terrorist financing should 

not be undermined. If 'stablecoins' are widely used world-
wide, monetary policy issues would also increase. Fed-
eral Finance Minister Olaf Scholz explained in Chantilly 

that currencies belonged in the hands of democratically 
legitimized governments and central banks.” 

The Federal Government’s blockchain strategy for the   

financial sector
On October 14, 2019, members of the German Bundes-
tag inquired, inter alia, by when the German government 

intends to introduce electronic securities and by when 
rules on the public offering of certain crypto tokens which 

do not constitute securities within the meaning of the    
Directive on Markets in Financial Instruments will be     
introduced. Furthermore, the members asked if the   

Federal Government sees any fundamental potential in 
'stablecoins' becoming an alternative to fiat currencies, 

and if the introduction of stablecoins would require an au-
thorization as an e-money institution under the Payment 
Services Supervision Act (Zahlungsdienste-

aufsichtsgesetz (“ZAG”)) (BT-Drs. 19/13993). 

The Federal Government replied on November 8, 2019, 
(BT-Drs. 19/14954) that it was up to the competent     

legislator whether and when a law would come into force. 
However, a law on the introduction of electronic            

securities could enter into force during the current        
legislative period. A draft law is being prepared. 

With regard to European regulation, the Federal        

Government points out that a national regulation of the 
public offering of certain crypto tokens would only be an 
interim solution until a European regulation is in place. 

The Federal Government refers to an announcement on 
October 8, 2019, by Valdis Dombrovskis, Vice-President 

of the European Commission, about his intention to     
present a legislative proposal for crypto-assets. 

With regard to stablecoins, there is a risk that they might 
have a significant impact on global payment transactions, 

in particular on financial stability and monetary policy, de-

pending on their specific design, the ecosystem and the 
number and importance of the companies involved. 

As to whether a company issuing stablecoins requires a 

license to conduct electronic money business pursuant to 
Section 11 (1) of the ZAG, it depends on the specific 
structure of the stablecoin. Issuing and trading stable-
coins may also qualify as deposit-taking business (“Ein-
lagengeschäft”) within the meaning of the KWG, or an in-

vestment fund within the meaning of the German Invest-
ment Code (Kapitalanlagegesetzbuch (“KAGB)). 

Regulatory sandboxes for fintech companies and     
blockchain technology 

On October 28, 2019, members of the Bundestag       
proposed the implementation of regulatory sandboxes 

(BT-Drs. 19/14527):  

“’Regulatory sandboxes’ are programs accompanied by 
financial supervisors in which start-ups can test their 
products in a less regulated framework. The aim is to 

prevent excessive regulatory requirements from         
hampering innovation. The system has already been    

introduced in several countries.” 

The Federal Government replied on November 13, 2019 
(BT-Drs. 19/15103): 

“The actual effects of regulatory sandboxes cannot be 

measured meaningfully. This is due to the heterogeneity 
of the design of the regulatory sandboxes. Thus, the 
Federal Government cannot assess such effects.” 

Therefore, the German government is not planning to   
introduce a regulatory sandbox for fintechs in the near  
future before discussions, especially on the European 

level, will be concluded. Of key importance is so-called 
“symmetrical regulation”, assuming that businesses with 

the same risks should also be subject to the same rules. 
So far, the Federal Government sees no reason to      
deviate from this principle. 

Nonetheless, the German Federal Ministry of Economics 

and Energy, in cooperation with other federal ministries, 
plans to establish so-called “real laboratories” as testing 

grounds for innovation and regulation (“real lab          
strategy”). Similar to the principle of regulatory sand-

boxes in real laboratories, innovations are limited in time 
and space by making use of, for example, experimental 
clauses. However, in contrast to a regulatory sandbox, 

real laboratories do not aim to deregulate or reduce 
standards. Gaining knowledge for future regulations is 

the main goal, not testing digital innovations under real 
conditions. 

For more details check the database of the Bundestag 

here.

http://dipbt.bundestag.de/
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 Court proceedings 

and decisions 

Why the savedroid case could be the turning point in 

German and European cryptosphere 

Our lawyer Claudia Otto represents various consumers 
in civil proceedings before the District Court (Landge-

richt) of Frankfurt am Main. These consumers took part 
in the so-called savedroid ICO during the first quarter of 

2018. They transferred money to savedroid AG. In the 
savedroid database and, in two cases, in the Ethereum 
blockchain, the transferred amounts were displayed in 

SVD (the transferred amount in EUR multiplied by 100). 
Due to savedroid advertising a crypto savings app, the 

consumers say they believed they were taking part in a 
new way of saving money. The money transferred was, 

they believed, to be used to build this savings app, which 
at a later time could also be used for repayment pur-
poses. In addition, the “SVD token” was supposed to 

gain in value. However, up until today, the app has not 
been made available as promised. The SVD tokens can-

not be used as promised. 

The case mainly focuses on one question: what kind of 

contract did the parties conclude (if a contract was con-
cluded at all)? Savedroid AG argues that it “sold” SVD to-
kens. It is unclear though, what SVD tokens are in a legal 

sense. In addition, the app plays a significant role regard-
ing the use of the SVD tokens. However, in order to use 

them at some indefinite time in the future, the user has to 
agree to terms and conditions of a Liechtenstein com-

pany, savedroid FL GmbH. 

In the first hearing, savedroid AG argued that SVD to-
kens were supposed to be an object of speculation, i.e. a 
financial instrument, even though this was expressly ex-

cluded in the ICO’s documentation. The second case  
was moved up to be ruled by a panel of judges; the three 

judges considered its economic significance to be far be-
yond the individual case and more difficult with regard to 
the (technical) details. In the hearing before the panel, 

savedroid AG did not deny that the true motivation of the 
ICO was to offer financial instruments to the consumers. 

The judgement is expected to be pronounced in mid-
March. 
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 Legal Tech 

The role of Legal Tech and how it changes the balance 

of power in the market 

Although each individual case is different, there is often 

at least one identical central element that allows for     

automating legal services. Even the differences repeat 

themselves, only in a less frequent manner. The simplest 

approach is to identify repetitive circumstances, to label 

and structure them as well as to develop the respective 

solutions to the specific problems. By doing so, a lot of 

time can be saved in the long run, which of course can 

also have a positive effect on costs. Probably the most 

important task is to obtain at least one detailed, well    

prepared judgment which can be referred to in           

subsequent proceedings. 

Although the plaintiffs are consumers, the learning        

effects for institutional clients are enormous. Last but not 

least, lawmakers keep an eye on these proceedings in 

order to be able to close legislative loopholes.
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assionate about innovation 

entons drives progress through the use of technical 

ocesses and specialist knowledge. 

e are constantly innovating, looking at everything 

e do to give our clients a competitive edge. Our 

ccess is measured by our clients’ success - this 

ives us to deliver leading innovation by creating 
6 

extlaw Labs.  

http://www.nextlawlabs.com/
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 Global Reach 

Challenging the status quo to serve clients better 

Driven to provide clients a competitive edge, and        

connected to the communities where its clients want to 

do business, Dentons knows that understanding local 

cultures is crucial to successfully completing a deal,     

resolving a dispute or solving a business challenge.  

Now the world's largest law firm, Dentons' global team 

builds agile, tailored solutions to meet the local, national 

and global needs of private and public clients of any size 

in 182 locations serving 74 countries. 

Represented all over the world – at home in Germany 

What characterizes Dentons as a law firm? We are the 

only law firm in the world which is represented on all  

continents and in all economic and financial hubs. Our 

polycentric approach assures an identical level of service 

quality around the globe while at the same time the legal 

and cultural particularities of each jurisdiction are taken 

into account. Thanks to close cooperation with our global 

colleagues we are aware of different legal cultures and  

in serving your needs we always see the big picture. 
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obert Michels is the Managing Partner of Dentons'  
ankfurt office and heads the European Blockchain  
apital Markets group. He specialises in capital  
arkets, banking and securities law and advises clients 
 connection with listings/IPOs/SPOs as well as with  
gard to corporate bonds. In addition, he advises  
 the Fintech / Blockchain sector.
obert Michels 
ankfurt Managing Partner

: +49 69 45 00 12 399 
: +49 162 24 43 577 
: robert.michels@dentons.co
 

r. Holger Schelling is a partner in Dentons’ Frankfurt  
fice and a member of the Banking & Finance practice.
e advises banks, investment firms, fintechs and other  
ancial institutions on financial regulation, including  
nking regulation, securities regulation and payment  
rvices regulation. 
r. Holger Schelling 
artner

: +49 69 45 00 12 345 
: +49 162 1041 413 
: holger.schelling@dentons.co
ichael Huertas is a member of our Banking and Finance 
actice and Co-Head of the Financial Institutions  
egulatory Practice Group in Europe. Michael leads  
r Eurozone Hub and the wider Eurozone Group who 
lp our clients navigate and realize the opportunities  

 the EU—and specifically the Eurozone’s regulatory,  
pervisory and monetary policy framework.
ichael Huertas 
artner

: +49 69 45 00 12 330 

: +49 162 2997 674 

: michael.huertas@dentons.co
 

laudia Otto is a counsel at Dentons’ Frankfurt office  
d a member of the Capital Markets practice group.  
e focuses on new technologies, legally compliant  
plication and use. She advises national and international

ients especially in connection with AI, Blockchain, and 
gal Tech and has practical experience in offering tech-
logy-based legal support.
laudia Otto 
ounsel

: +49 69 450 012 392 
: +49 162 2545 923 
: claudia.otto@dentons.com
leria Hoffmann is a senior associate in Dentons’  
ankfurt office. She is qualified as a lawyer and her  
eas of practice include capital markets and securities  
w as well as alternative financing issues. She advises 
tional and international clients, in particular foreign  

suers in connection with listings/IPOs on European  
ock Exchanges and corporate bonds regarding  
mpliance and post-listing obligations.
aleria Hoffmann 
enior Associate

: +49 69 45 00 12 144 
: +49 17 35 87 82 54 
: valeria.hoffmann@dentons.co
com 8 
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Berlin
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bias Henke, LL.M. (Georgia), is a senior associate  
 the Dentons Frankfurt office. As a member of the  
orporate and M&A practice group, Tobias’ practice  
mprises mergers & acquisitions, private equity,  
nture capital and corporate, including capital markets
d securities law. Tobias has extensive experience  

 drafting and negotiating transaction agreements  
d managing international due diligence projects.
obias Henke 
enior Associate

: +49 69 45 00 12 394 
: +49 151 25262 806 
: tobias.henke@dentons.com
 

einrich Raisch is a German-qualified lawyer and Associ-
e in Dentons Frankfurt office. He is a member of the 
blic Policy and Regulation practice group. 

einrich’s practice focuses in particular on public commer-
al law and the law of digitization. He provides advice with
special focus on foreign trade law, export controls, sanc-
ns and embargoes. 
einrich Raisch 
ssociate

: +49 69 45 00 12 472 
: +49 162 2048 268 
: heinrich.raisch@dentons.com
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r. Stefan Dittmer advises companies on all aspects of  
tellectual property law, including licensing, with a focus 
 technology, media and digitization. He represents  

ients in disputes relating to unfair competition, copyright,
demarks, patents and designs, and in general commer-

al disputes before courts of law and arbitral tribunals.  
r. Stefan Dittmer 
artner

: +49 30 2 64 73 390 

: +49 162 2412 983 

: stefan.dittmer@dentons.co
homas Schubert 
artner  

: +49 30 26473 430 
: +49 1511 6734 227 
: thomas.schubert@dentons.co
omas Schubert, LL.M. (Boston) is a partner in Dentons’ 
rlin office. He is part of the Corporate/M&A as well  
 Venture Technology groups. Thomas focusses on  
vising national and international companies and  

vestors on M&A transactions, corporate reorganizations 
d insolvencies. Furthermore, he advises clients on  
ivate equity investments, venture capital participations 
d joint ventures.
om 9 
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r. Predrag Maksimovic is a Partner in Dentons’  
usseldorf office. He focuses his practice on corporate 
w and mergers and acquisitions (M&A). He advises  
rategic and financial investors on national and  
ternational M&A, private equity and venture capital  
nsactions, corporate reorganizations, joint ventures  
d corporate law matters.
r. Pedrag Maksimovic 
artner

: +49 211 88250 122 

: +49 172 1887 975 

: predrag.maksimovic@dentons.com
omas Strassner is a partner in Dentons´ Munich office 
d member of the Europe Board. He has extensive  
perience in corporate law matters, venture capital,  
ivate equity and M&A transactions, joint ventures,  
rporate restructurings and litigation. Tom has advised  
 numerous international and cross-border transactions 
d restructurings of companies and corporations.
homas Strassner 
artner

: +49 89 244408 442 
: +49 162 4221 357 
: thomas.strassner@dentons.com


