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to which she understood what was being said
to her, the degree to which she agreed or
disagreed, her level of determination, her
willingness to be reasonable and comply with
requirements, and the like.

The Court is aware that sanctioning a sin-
gle mother who brought suit in order to
obtain an education for her disabled son may
seem harsh and anomalous. The Court un-
derstands Ms. Vargas’ goals and her desire
to do the best she can for her son. It is very
appropriate and laudable that she should
want to see her son receive the best possible
education. And the Court has borne these
facts in mind when adjudicating this motion.
But at the same time, she is not entitled to
pursue these worthy goals by illegitimate
means. In this case, that meant imposing
needless costs and burdens on Defendant in
an effort to pry additional concessions from it
even after it had settled the matter with her.
This was an unacceptable and impermissible
purpose, whatever her long-term goal or mo-
tivation was.

Furthermore, Ms. Vargas’ actions cost so-
ciety something. Defendant is a public
school district, and as such it is publicly
funded. Causing it to incur needless costs
imposes burdens on the District and those
who depend on it, as well as on society more
generally. Forcing a public school district to
spend its money pointlessly on legal services
is unfair and unjust, and ought to be discour-
aged.

Counterclaim

As part of its defense, Defendant filed a
counterclaim along with its answer, appar-
ently as a precaution in case the Court decid-
ed the settlement agreement was not binding
or decided to adjudicate Ms. Vargas’ claims
for some other reason. Defendant never
took any steps to prosecute its counterclaim,
which remains technically pending, although
in effect it has been abandoned. It can
therefore be dismissed under Fed.R.Civ.P.
41(b).

Conclusion and Order

For these reasons, the motion for sanctions
under Rule 11 for continuing to advocate and
prosecute Plaintiff’s claims for improper pur-
poses is GRANTED. The Court is not sanc-
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tioning Ms. Vargas for failing to appear for
the ENE; Judge Adler has already ruled on
that and denied sanctions. The Court be-
lieves this sanction suffices, and therefore
declines to sanction Ms. Vargas under its
own inherent authority, although it would
have done so if Rule 11 sanctions had been
inappropriate or unavailable.

Within 30 calendar days from the date this
order is issued, Nidia Vargas is ORDERED
to make payment of $2500.00 to Defendant,
by sending or delivering it to Defendant’s
counsel. She should contact Defendant’s
counsel to make arrangements for payment.

The counterclaim is DISMISSED WITH-
OUT PREJUDICE, and the Clerk is direct-
ed to enter judgment on it.

With this ruling, all issues in this case have
been adjudicated. The Clerk is therefore
directed to close the docket and not to accept
further filings, except for notices of appeal or
a motion pursuant to Fed.R.Civ.P. 59 or 60.

IT IS SO ORDERED.

w
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Background: In suit arising from an in-
surance coverage dispute, parties sought
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to resolve discovery dispute as to the ex-
tent to which attorney work-product privi-
lege protected insured’s lawyer’s communi-
cations with a testifying expert and the
contents of expert’s file.

Holdings: The District Court, Acosta,
United States Magistrate Judge, held that:

(1) insured’s counsel did not meet discov-
ery rule’s expert disclosure require-
ments and did not comply with the
court’s order when he failed to review
insured’s expert’s file before producing
documents to insurer defendants, and

(2) additional disclosure of communica-
tions between insured’s counsel and
insured’s expert were warranted to
enable court to determine whether ex-
pert’s final report contained facts,
data, and assumptions provided by in-
sured’s counsel, and whether expert
adopted that information as his own
opinion and included it in his final re-
port.

~

Order in accordance with opinion.

1. Federal Civil Procedure &=1278

Insured’s counsel did not meet discovery
rule’s expert disclosure requirements and did
not comply with the court’s order when he
failed to review insured’s expert’s file before
producing documents to insurer defendants;
such failure disrupted expert’s deposition, re-
quired defendants to incur additional time
and expense to prepare and submit materials
to the court for in camera review, and re-
quired that expert’s deposition be reconvened
to allow defendants to question expert about
non-disclosed documents. Fed.Rules Civ.
Proc.Rule 26(b)(4), (g), 28 U.S.C.A.

2. Federal Civil Procedure 1274

A lawyer must actually review a retained
expert’s case file in preparation for making
the disclosures required by discovery rule
pertaining to expert’s report; under rule,
lawyer certifies that he or she has made a
“reasonable inquiry” that the response is
complete and correct, and the “reasonable
inquiry” determination is governed by an

“objective reasonableness” standard. Fed.
Rules Civ.Proc.Rule 26(b)(4), 28 U.S.C.A.

3. Federal Civil Procedure 1274

In suit arising from an insurance cover-
age dispute, additional disclosure of commu-
nications between insured’s counsel and in-
sured’s expert were warranted to enable
court to determine whether expert’s final
report contained facts, data, and assumptions
provided by insured’s counsel, and whether
expert adopted that information as his own
opinion and included it in his final report;
further disclosure included materials and
communications expert considered, which in-
cluded any materials he reviewed or received
even if he did not rely upon them in reaching
his opinions.  Fed.Rules Civ.Proc.Rule
26(b)(4), 28 U.S.C.A.

4, Federal Civil Procedure €=1274, 1604(1)

Under discovery rules, communications
between a lawyer and the lawyer’s retained
expert, including draft or preliminary re-
ports, are protected from disclosure as attor-
ney work-product, but such protection is not
unlimited, as exceptions exist to preserve the
integrity of experts’ opinions by making dis-
coverable lawyers’ communications that jeop-
ardize the experts’ independence. Fed.Rules
Civ.Proc.Rule 26(b)(4), 28 U.S.C.A.

5. Federal Civil Procedure ¢=1274, 1604(1)

Counsel’s assistance drafting some or all
of retained expert’s report removes counsel’s
communications with expert, including drafts,
from discovery rule’s attorney work-product
protection. Fed.Rules Civ.Proc.Rule
26(b)(4), 28 U.S.C.A.

6. Federal Civil Procedure ¢=1274

Others may assist in the preparation of
an expert’s report but the expert must freely
authorize and adopt the changes as his or her
own, and the final report must be that of the
expert. Fed.Rules Civ.Proc.Rule 26(b), 28
US.CA.

7. Federal Civil Procedure €»1274, 1604(1)

Communications between a lawyer and
the lawyer’s testifying expert are subject to
discovery when the record reveals the lawyer
may have commandeered the expert’s func-
tion or used the expert as a conduit for his or
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her own theories; when the record presents
that possibility, the lawyer may not use the
attorney work-product privilege as a shield
against inquiry into the extent to which the
lawyer’s involvement might have affected, al-
tered, or “corrected” the expert’s analysis
and conclusions. Fed.Rules Civ.Proc.Rule
26(b), 28 U.S.C.A.

8. Federal Civil Procedure €1274

Expert’s adoption or ratification of a
lawyer’s changes and additions to the ex-
pert’s report does not preclude opposing
counsel from learning how the lawyer’s con-
tributions affected the expert’s final opinions,
and does not insulate the expert’s opinion
from either evidentiary exclusion or chal-
lenge through impeachment. Fed.Rules Civ.
Proc.Rule 26(b), 28 U.S.C.A.

Brian D. Chenoweth, Brooks Macinnes
Foster, James Patrick Graves, Jr., Chenow-
eth Law Group, PC, Portland, OR, for Hein-
rich Gerke, Trans Lease, Inc.

Lloyd Bernstein, Elizabeth A. Eames, Gor-
don & Polscer, LLP, Portland, OR, for Trav-
elers Casualty Insurance Company of Amer-
ica.

Larry M. Arnold, Cummins & White, LLP,
Newport Beach, CA, Daniel E. Thenell, Jilli-
an M. Hinman, Thenell Law Group, PC,
Portland, OR, for Valley Forge Insurance
Company.

OPINION AND ORDER
ACOSTA, United States Magistrate Judge.

This opinion and order resolves the par-
ties’ dispute over disclosure of Plaintiff’s ex-
pert’s file in this insurance coverage lawsuit.

OPINION
Background

Plaintiff hired Rob Painter to give an ex-
pert opinion whether plaintiff intentionally
burned his Mateo Tools truck, as defendant
insurers claim. Expert disclosures and de-
positions were to be completed by the end of
October 2012, but Painter’s deposition did
not occur by the deadline. The parties de-
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ferred his deposition after a dispute arose
over the scheduling of Painter’s deposition,
as well as which side would bear the cost of
Painter’s travel to Portland for his deposition
and the cost of his time to testify at deposi-
tion.

On November 3, 2012, Plaintiff filed a mo-
tion for protective order regarding the sched-
uling of and payment arrangements for
Painter’s deposition. During the November
7, 2012, hearing on Plaintiff’s motion, Defen-
dants asserted they had not yet received
documents from Painter’s file, which docu-
ments they needed prior to deposing Painter.
Following the hearing, the court issued an
order memorializing its rulings at the hear-
ing, which order reads in relevant part:

5. Plaintiff shall produce to Defendants

those portions of Painter’s file not exclud-

ed from discovery by Federal Rule of Civil

Procedure 26(b)(4), excluded documents

specifically being Painter’s draft reports,

and documents containing facts, data, or
assumptions from Plaintiff’s counsel to

Painter. Any document containing such

information and also containing attorney

work-product must be produced in redact-
ed form. Letters and emails from Plain-
tiff’s counsel to Painter to which are at-
tached discoverable information must also
be produced, in redacted form if necessary.

Plaintiff shall produce to Defendants a cat-

egory-based privilege log of the documents

in Painter’s file withheld from production.

Defendants deposed Painter on November
16, 2012. During Painter’s deposition a dis-
pute arose whether Plaintiff had produced all
discoverable portions of Painter’s file for this
case. The parties’ lawyers contacted the
court by telephone during the deposition to
obtain a ruling on their dispute. Defen-
dants’ counsel argued that Plaintiff had not
produced all discoverable materials from
Painter’s file, that Plaintiff’s counsel had not
reviewed Painter’s file before producing dis-
coverable documents from his file, and that
Painter had been instructed not to answer
questions whether Plaintiff’s counsel had
written any portion of Painter’s expert re-
port. Plaintiff’'s counsel responded he had
complied with the court’s order by producing
to Defendants all documents from Painter’s
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file not already in Defendants’ possession
and had provided a privilege log of the docu-
ments withheld under claim of attorney
work-product privilege, and further contend-
ed the privilege precluded disclosure of draft
reports and information about counsel’s as-
sistance in preparing the expert’s report.

After hearing argument from both sides,
the court ordered Painter and each party’s
counsel to submit documents to the court.
The court’s November 16, 2012, minute order
memorializes the court’s rulings during the
deposition:

MINUTES of Proceedings: Telephone

Discovery Conference held by Judge Acos-

ta addressing issues arising during the de-

position of plaintiff's expert, Mr. Painter.

It is hereby ORDERED that: 1) Mr.

Painter shall produce to the court for in

camera review no later than November 30,

2012, the entirety of his file contents re-

garding his consulting engagement in this

case. “File contents” is to be interpreted
and applied as broadly as possible and
shall include but not be limited to the
expert report prepared and produced in
this case, letters, emails, notes, deposition
transcripts, affidavits, drafts of reports, re-
ports of other experts, work product of
other experts, data, drawings, diagrams,
schematics, retainer agreements, and any
other document, whether in hard-copy or
digital form, contained in Mr. Painter’s file,
whether or not Mr. Painter read, reviewed,
consulted, studied, or considered the docu-
ment, and from whatever source received,
be that source plaintiff’s counsel, other ex-
perts, assistants, lay persons, or any other
source. Mr. Painter is not to consult with
plaintiff’s counsel or any other person
when determining which file documents to
include in his submission to the court, and
he is to err on the side of being inclusive of
materials about which he is uncertain are
within the scope of the court’s order to
produce his “file.” Mr. Painter may in-
clude a cover letter explaining his inclusion
of such documents, if desired. Mr. Painter
is not to copy plaintiff’s counsel or defen-
dants’ counsel with his submission to the
court. 2) Plaintiff’s and defendants’ coun-
sel may submit to the court the portions of
Mr. Painter’s file plaintiff’s counsel pro-

duced to defendants counsel, no later than
November 30, 2012, those submissions to
be served on all other counsel. 3) Mr.
Painter is to answer at deposition ques-
tions regarding whether other persons
provided information included in his expert
report and whether other persons, includ-
ing but not limited to plaintiffs counsel,
wrote portions of his final report, and
whether Mr. Painter included in his final
report portions written by others in edited
or unedited form,

(Order of November 16, 2012, Dkt. No. 120.)

As ordered, Painter, Plaintiff’s counsel,
and Defendants’ counsel submitted their ma-
terials to the court by the November 30, 2012
deadline, Painter’s file consists of four file
folders generally organized by type of docu-
ment: one file contains printed emails ex-
changed between Painter and Plaintiff’s
counsel, and between Plaintiff’s counsel and
Defendants’ counsel; one file contains Paint-
er’s report; and two files contains reports of
Defendants’ experts. Painter’s file also in-
cludes two DVD disks labeled with the case
name and titled “Truck Raw Footage.” In
addition, the folders also contain a complete
unredacted copy of Painter’s consulting
agreement, five case summaries from jury
verdict reporting services in which Painter
testified as a witness, emails exchanged be-
tween Painter and Plaintiff’s counsel in prep-
aration for the depositions of Defendants’
experts, a document entitled “Preliminary
Report,” dated October 18, 2012, and a sec-
ond preliminary report document, with at-
tachments, dated October 18, 2012. Paint-
er’s file contains no letters, working notes,
entries of time spent reviewing materials and
preparing his report, deposition transcripts,
recorded or printed statements or interviews,
drawings, or any other materials.

Plaintiff’s counsel submitted a three-and-
one-half-inch three-ring binder represented
to contain all of Painter’s file materials pro-
duced to Defendants. The binder included a
cover letter identifying each produced docu-
ment and setting forth Plaintiff’s position,
with supporting authority, regarding the cor-
rectness of Plaintiff’s disclosure of Painter’s
file, Defendants’ counsel jointly submitted
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their own three-ring binder of Painter’s file
materials received from Plaintiff and accom-
panied their binder with a cover letter that
contained a list of the binder’s contents. De-
fendants also included in their binder the
complete transcript of Painter’s November
16, 2013, deposition, a highlighted mini-tran-
script of the deposition, and a DVD copy of
the deposition.

Issues

The parties’ dispute turns on the extent to
which the attorney work-product privilege
protects a lawyer’s communications with a
testifying expert and the contents of an ex-
pert’s file under Federal Rule of Civil Proce-
dure 26(b). Defendants’ specific issues are
these:

1. Plaintiff’s counsel did not review Paint-
er’s file before producing documents
from Painter’s file to defendants.

2. Painter did not bring his file to his
deposition.

3. Plaintiff produced as Painter’s “file”
only a handful of documents to defen-
dants, consisting of redacted emails
and redacted excerpts of Painter’s re-
tainer agreement.

4. In some of the emails plaintiff pro-
duced there are reference to docu-
ments transmitted with the emails but
those documents are not mentioned in
Painter’s written expert report.

5. Plaintiff’s counsel instructed Painter to
not answer questions inquiring wheth-
er anyone other than Painter, includ-
ing Plaintiff’s counsel, wrote portions
of Painter’s expert report.

6. Painter’s unredacted retainer agree-
ment should be produced.

7. Plaintiff’s counsel could not have pro-
vided defendants with an accurate
privilege log because he did not review
Painter’s file.

Defendants acknowledge plaintiff produced
these materials:
1. Plaintiff’s October 22, 2012, Rebuttal
Expert Disclosures.

2. Plaintiff’s November 15, 2012, Amend-
ed Rebuttal Expert Disclosures.

289 FEDERAL RULES DECISIONS

3. A & R Forensic Auto Lab November
15, 2012, invoice with Spirit Airlines
confirmation.

4. Painter’s “file,” as previously described
above.

5. Plaintiff's privilege
Painter’s file.

log regarding

Plaintiff’s counsel responds that although
he did not review Painter’s file, he inquired
of Painter about the contents of the file to
inform his production of documents from
Painter’s file and his preparation of the privi-
lege log, and that he believes both the pro-
duction to Defendants and the content privi-
lege log are complete. Plaintiff's counsel
also states he provided Painter with various
documents to review and he produced copies
of those documents to defendants. Plaintiff’s
counsel further observes that Painter’s writ-
ten expert report contains a list of the docu-
ments Painter considered in reaching his
opinion, so defendants are aware of the docu-
ments and information Painter relied upon in
this case. Finally, plaintiff’s counsel con-
tends that draft reports are protected from
disclosure under the express language of
Rule 26(b)(4), regardless of who authored the
draft or any portion of it.

Plaintiff represents he produced these doc-
uments to defendants:

1. Plaintiff’s October 22, 2012, written
expert report (“Painter Report”).

2. Exhibit A to Painter Report, curricu-
lum vitae of Rob Painter.

3. Exhibit B to Painter Report, October
15, 2013, Declaration of Ryan Luton.

4. Exhibit C to Painter Report, photo-
copy of disc containing digital photos.

5. Printouts of digital photos contained
on dise.

6. Exhibit D to Painter Report, photos
of intact GMC C5500 truck.

7. Exhibit E to Painter Report, Decem-
ber 22, 2009, Hillsboro Fire Depart-
ment Investigation Report.

8. Plaintiff's November 15, 2012,
Amended Rebuttal Expert Disclo-
sures.

9. Two discs containing a November 1,
2012, video of plaintiff’s burned truck.
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10. Plaintiff’s November 17, 2012, privi-
lege log regarding Painter file.

11. Redacted copies of documents labeled
GERKE285091-96 from Painter file.

12. Painter’s November 15, 2012, invoice.

13. Letter from Dr. Ron Jones, DO, la-
beled GERKE285087, regarding
Painter’s medical condition.

Plaintiff also points out he did not produce
to defendants those documents given to
Painter that plaintiff received from defen-
dants, and which Painter considered, because
defendants already had those documents in
their possession. Plaintiff identifies those
documents as these:

1. August 17, 2012, report of defendants’
expert, Darryl Stoutsenberger (consid-
ered by Painter and listed in his re-
port, but not attached to his report).

2. August 17, 2012, report of defendants’
expert, Bernard Maddox (considered
by Painter and listed in his report, but
not attached to his report).

3. Gerke truck diagram, labeled TRUCK
# 06-097, in digital format.

4. Gerke Final Report by defendants’
non-testifying expert Richard Benzo of
L & W Investigations, dated May 31,
2012, in digital format.

5. Summit Body Works documents, in-
cluding November 22, 2011, Ryan Lu-
ton Declaration, ProVan vehicle quote,
and diagram.

6. General Motors documents produced
in response to August 17, 2011, sub-
poena, Bates Nos. GMLLC000000001-
25.

Standard

Federal Rule of Civil Procedure 26(b) gov-
erns disclosure of expert witness materials.
In relevant part, the rule reads:

(4) Trial Preparation: Experts.

L T S

(B) Trial-Preparation Protection for
Draft Reports or Disclosures. Rules
26(b)(3)(A) and (B) protect drafts of any
report or disclosure required under Rule

26(a)(2), regardless of the form in which
the draft is recorded.

(C) Trial-Preparation Protection for
Communications Between a Party’s At-
torney and Expert Witnesses, Rules
26(b)(3)(A) and (B) protect communica-
tions between the party’s attorney and
any witness required to provide a report
under Rule 26(a)(2)(B), regardless of the
form of the communications, except to
the extent that the communications:

(@) relate to compensation for the ex-
pert’s study or testimony;

(ii) identify facts or data that the par-
ty’s attorney provided and that the
expert considered in forming the opin-
ions to be expressed; or
(ifi) identify assumptions that the par-
ty’s attorney provided and that the
expert relied on in forming the opin-
ions to be expressed.
(5) Claiming Privilege or Protecting Tri-
al-Preparation Materials.
(A) Information Withheld. When a par-
ty withholds information otherwise dis-
coverable by claiming that the informa-
tion is privileged or subject to protection
as trial-preparation material, the party
must:

(i) expressly make the claim; and

(ii) describe the nature of the docu-
ments, communications, or tangible
things not produced or disclosed—and
do so in a manner that, without reveal-
ing information itself privileged or
protected, will enable other parties to
assess the claim.

Federal Rule of Civil Procedure 37, enti-
tled “Failure to Make Disclosures or to Co-
operate in Discovery; Sanctions,” sets out
the consequences to a party who fails to
make required discovery or does not comply
with court-ordered discovery. In relevant
part, the rule reads:

(b) Failure to Comply with a Court Or-

der.

(2) Sanctions in the District Where the

Action Is Pending.

(A) For Not Obeying a Discovery Or-
der. If a party or a party’s officer,
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director, or managing agent—or a wit-
ness designated under Rule 30(b)(6) or
31(a)(4)—fails to obey an order to pro-
vide or permit discovery, including an
order under Rule 26(f), 35, or 37(a), the
court where the action is pending may
issue further just orders. They may
include the following:

(i) directing that the matters em-
braced in the order or other designat-
ed facts be taken as established for
purposes of the action, as the prevail-
ing party claims;

(ii) prohibiting the disobedient party
from supporting or opposing designat-
ed claims or defenses, or from intro-
ducing designated matters in evi-
dence;

(iii) striking pleadings in whole or in
part;

(iv) staying further proceedings until
the order is obeyed;

(v) dismissing the action or proceed-
ing in whole or in part;

(vi) rendering a default judgment
against the disobedient party; or

(vii) treating as contempt of court the
failure to obey any order except an
order to submit to a physical or men-

tal examination.
E S 3

(¢) Payment of Expenses. Instead of or
in addition to the orders above, the court
must order the disobedient party, the
attorney advising that party, or both to
pay the reasonable expenses, including
attorney’s fees, caused by the failure,
unless the failure was substantially justi-
fied or other circumstances make an
award of expenses unjust.

Discussion

I Counsel’s Failure to Review Expert’s
File
[1,2] Numerous cases address the ques-
tion of what materials from an expert’s file
must and must not be disclosed, but little

1. A lawyer can carry out this duty by delegating
the task to another qualified legal professional,
such as a less senior lawyer or paralegal working
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guidance exists on the question whether a
lawyer must actually review a retained ex-
pert’s case file in preparation for making the
disclosures required by Rule 26(b)(4). The
rational answer is a lawyer must review the
expert’s file. Although Rule 26 does not
address this precise question, its language
establishes boundaries for disclosure and
nondisclosure of expert materials which can-
not be accomplished without counsel’s mean-
ingful review of the expert’s file’s contents.
Finding this requirement subsumed in Rule
26(b)’s directives is a reading consistent with
the certifications a lawyer is deemed to make
when filing or submitting documents pursu-
ant to obligations imposed by other rules.
Under Rule 11, a lawyer who files a docu-
ment with the court certifies he or she has
made a “reasonable inquiry” that the content
of the document is true. Under Rule 26(g), a
lawyer making discovery disclosures, re-
sponses, requests, and objections certifies he
or she has made a “reasonable inquiry” that
the response is complete and correct. The
“reasonable inquiry” determination is gov-
erned by an “objective reasonableness” stan-
dard. In re Keegan Management. Co., Secu-
rities Litigation, 78 F.3d 431, 434 (9th Cir.
1996).

Finding this requirement subsumed within
Rule 26(b) also is sensible because it furthers
the purposes served by the discovery rules.
First, the discovery process is the foundation
of every civil case and under the rules it is
conducted by lawyers without court over-
sight. The integrity of the process depends
on lawyers to perform the duty of disclosure
imposed by the rules to ensure that all dis-
coverable information—whether favorable or
unfavorable to that lawyer’s client—is pro-
vided to the opposing party. That duty can-
not be fully met if lawyers certify that all
discoverable documents from a file have been
produced without ever having reviewed the
file or by leaving to a lay person—even an
expert witness—the task of determining
which documents the rules require be dis-
closed to the opposing party.!

under a lawyer’s supervision, so long as the file
actually is reviewed to ensure that all discover-
able documents are produced and all documents
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Second, the obligation to review an ex-
pert’s file to determine its producible con-
tents certainly is present, if not heightened,
when production of the expert’s file is court
ordered. Discovery orders issue usually be-
cause a lawyer or a party has not met the
discovery rules’ requirements to disclose all
producible information. The court’s order to
make discovery imposes on the lawyer a
direct duty to the court to produce the docu-
ments that are the subject of the order. A
lawyer cannot fulfill that duty unless he or
she reviews the actual documents at issue to
determine whether they fall within the scope
of the court’s order.

Plaintiff’s expert disclosure in this case
illustrates the importance of lawyer review
because some documents contained in Paint-
er’s file do not appear in the binder contain-
ing the expert disclosure materials Plaintiff
produced to Defendants, and they are not
listed as withheld documents on the privilege
log Plaintiff served on Defendants. Painter’s
file contains individual summaries from jury
verdict reporting services of four lawsuits in
which Painter gave expert testimony, as well
as a complete copy of an appellate case in
which Painter is not mentioned. The sum-
maries and appellate opinion were not pro-
duced to Defendants and they do not appear
on Plaintiff’s privilege log. Unclear is how
Painter obtained the summaries and appel-
late opinion, the purpose for which he ob-
tained them, and what bearing, if any, they
had on his opinion in the case. The explana-
tion might be that Plaintiff’s counsel did not
know Painter’s file contained the summaries
and appellate opinion. If true, that explana-
tion demonstrates why counsel must actually
review a retained expert’s case file as part of
the expert disclosure process. If Plaintiff’s
counsel did know Painter’s file contained the
summaries and appellate opinion, it is un-
clear why they were not produced; the sum-
maries and appellate opinion hardly can be
claimed as attorney work-product because all
appear to be publically available documents.
If Plaintiff’s counsel thought them work-
product, then there is no explanation why he
did not list them on the privilege log he
provided to Defendants.

withheld on claim of privilege are listed on a

Painter’s file also contains an entire file
folder of email communications between
Plaintiff’s counsel and Painter, some with
attachments and some which indicate attach-
ments but to which nothing is attached.
Plaintiff’s privilege log consists of one and
one-half pages and lists emails by three
broad categories of date groups, not by indi-
vidual Bates number, specific date, subcate-
gory, or other specific identifier. This for-
mat makes virtually impossible comparison of
Painter’s file contents against Plaintiff’s
counsel’s privilege log. As for the redacted
emails Plaintiff produced to Defendants as
Painter’s “file” at his deposition, those emails
are not contained in their original or redact-
ed form in the file Painter submitted to the
court. Their absence from Painter’s file
casts doubt on the completeness of Painter’s
file disclosure. All of these issues could have
been avoided if Plaintiff's counsel had re-
viewed Painter’s file.

The court concludes that Plaintiff’s counsel
did not meet Rule 26’s expert disclosure re-
quirements and did not comply with the
court’s November 7, 2012, order when he
failed to review Painter’s file before produc-
ing documents to Defendants. This failure
disrupted Painter’s deposition, required De-
fendants to incur additional time and expense
to prepare and submit materials to the court
for in camera review, and will require that
Painter’s deposition be reconvened to allow
Defendants to question Painter about the
non-disclosed documents. The additional
documents that must be disclosed and the
sanction for failing to make discovery under
the court’s order and Rule 37 are described
in the “Order” section at the end of this
opinion.

II. Counsel’s Participation in Preparing
Expert’s Report

[3] During Painter’s November 16, 2012,
deposition, defense counsel asked Painter
whether anyone other than Painter wrote
any portion of his October 22, 2012, report.
(Deposition of Robert Painter (“Painter
Dep.”) 46.) Plaintiff’s counsel asserted the
attorney work-product privilege and instruct-

privilege log.
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ed Painter to answer the question without
disclosing “communications with counsel.”
(Painter Dep. 47.) Plaintiff’s counsel then
asked Painter: “Outside of that universe, did
anyone help you write the report?” (Painter
Dep. 47.) “No,” was Painter’'s answer.
(Painter Dep. 47.) Defendant’s counsel then
asked Painter whether Plaintiff’s counsel or
any member of his firm wrote portions of
Painter’s report; Plaintiff’s counsel again as-
serted the attorney work-product privilege
and instructed Painter not to answer the
question, (Painter Dep. 47-48.) Defendant’s
counsel responded that they were “entitled to
know if [Plaintiff’'s counsel] or the members
of [his] firm wrote any of the report.”
(Painter Dep. 48.)

Counsel subsequently contacted the court
for assistance in resolving this and other
disputes that arose during Painter’s deposi-
tion. After hearing from all counsel on this
issue, the court ruled as follows:

THE COURT: All right. There is one

other issue not covered by that order, and

that is the question whether anyone else
wrote any portion of Mr. Painter’s report
that has been produced to defense counsel.

That is a proper question, and Mr. Painter

has to answer it.

It is not uncommon for retained experts to
have assistants or junior engineers, for
example, prepare portions of reports under
the supervision of the consulting expert.
That may or may not be the case here with
Mr. Painter. And there may have been
other individuals who prepared text, para-
graphs, sections, portions of the report.
Mr. Painter is required to answer that
question and identify the people who may
have drafted any portion of his report, and
he has to identify the portions of the re-
port that those other individuals drafted.
MR. THENELL: Including anybody from
the plaintiff’'s office, correct? Plaintiff’s
attorney’s office?

THE COURT: That’s exactly right.
MR. THENELL: Okay.

. The court’s minute order summarized this rul-
ing as follows: “3) Mr. Painter is to answer at
deposition questions regarding whether other
persons provided information included in his ex-
pert report and whether other persons, including

MR. FOSTER: Well, Your Honor, I’d like
to make a record on that point.

THE COURT: Well, you can. But let me
make a point first. Mr. Foster, if you or
any lawyer in your office wrote portions of
Mr. Painter’s report, sent them to him, and
told him to include that in his report, that
is discoverable by the defendants. That is
not work product.

MR. FOSTER: Well, Your Honor, you are
the judge. I would like to make a record
that—

THE COURT: Well, go ahead.

MR. FOSTER:—under Rule 26(b)(4),
drafts, as I read the rule, are strictly pro-
tected from exclusion—or from production.
THE COURT: Drafts are, but if you
wrote a paragraph or a section of his re-
port, sent it to him, and told him to include
it, that goes directly to Mr. Painter’s credi-
bility. It’s one thing to talk to the expert
about the topics to be covered and any
gaps, holes, or lack of clarity in an expert’s
report. But if you write portions and he
adopts them or incorporates them in their
entirety or in substantial form, then that
goes to Mr. Painter’s credibility because,
Mr. Foster, you are not the expert; Mr.
Painter is. This is supposed to be his
opinion, not the opinion of his lawyer or his
client. And that goes at least to the credi-
bility of the expert’s testimony, and it may
well go to the admissibility at trial or on
motion of the expert’s opinion. Because
then you have a [Daubert ] issue.

So, I know what the rule says. I also
know that lawyers are not supposed to
write their experts’ reports or any portion
of them. And if that’s happened here,
then that goes to credibility and it goes to
admissibility, and Mr. Painter has to an-
swer those questions.

(Painter Dep. 69-71.) 2

Once Painter’s deposition continued, de-
fense counsel asked him “did anybody be-
sides yourself write any portions of your
report?” (Painter Dep. 72.) Painter re-

but not limited to plaintiff’s counsel, wrote por-
tions of his final report, and whether Mr. Painter
included in his final report portions written by
others in edited or unedited form.” (Order of
November 16, 2012, Dkt. No. 120.)
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sponded: “I wrote this report. The conclu-
sions and opinions are all mine, but [Plain-
tiff’s counsel] helped me clean it up, edit it,
make it more professional, if you will.”
(Painter Dep. 72.) Defense counsel then
asked Painter to identify the portions of the
report, by paragraph, that Plaintiff’s counsel
wrote, (Painter Dep. 72.) Ultimately, Paint-
er stated that he could not identify which
paragraphs Plaintiff’'s counsel might have
written without comparing the report to his
original draft. (Painter Dep. 75-76, 80-81,
86, 92.) Painter said he emailed his original
draft to Plaintiff’s counsel in Word format
and Plaintiff’s counsel “cleaned it up,” but he
could not specify which words or portions
Plaintiff’s counsel changed without seeing his
original draft. (Painter Dep. 84-85.)

Resolution of this issue begins with an
examination of Rule 26’s purpose and evolu-
tion regarding expert discovery since its
adoption in 1937. The 1970 amendments
added the language contained in the specific
subsection protecting trial preparation mate-
rials of expert witnesses. Advisory Commit-
tee Notes, 1970 Amendment, comments to
subdivision (b). One purpose of the new
language was to eliminate surprise at trial
and reduce the time of expert cross-examina-
tion by lawyers whose first knowledge of the
expert’s opinion and reasoning came at trial.
Id. But the new language also ensured that
lawyers would not abuse the work-product
privilege by invading the province of expert
witnesses:

“What the [Advisory] Committee sought to
promote [in the 1970 amendments to Rule
26] was a fair opportunity to expose what-
ever weaknesses, unreliabilities, or biases
might infect the opinions of testifying ex-
perts called by [the] adverse party. Pur-
suit of such fairness would have been thor-
oughly frustrated if the rule prohibited a
party from showing that the opinions an
expert was presenting at trial as his own
had in fact been spoon fed to him and
written for him by the lawyer who retained
him.”

United States v. City of Torrance, 163 F.R.D.
590, 593 (C.D.Cal.1995), quoting Intermedics,
Inc. v. Ventritex, Inc., 139 F.R.D. 384, 389

(N.D.Cal.1991), aff’d without opinion, 991

F.2d 808 (Fed.Cir.1993).

The 1993 amendments added the require-
ment under Rule 26(a)(2)(B) that an expert
provide a “detailed and complete” written
report stating the testimony and underlying
reasoning the expert expected to give at trial.
Advisory Committee Notes, 1993 Amend-
ments, comments to subdivision (a). The
Committee emphasized that this amendment
sought to correct the prior practice of provid-
ing “sketchy and vague” answers to oppo-
nent’s interrogatories about the “substance”
of the expert’s testimony, rendering, which
were of little use in preparing for the ex-
pert’s deposition. Id. Testimony not dis-
closed could not be used at trial, providing
the disclosing party incentive to ensure the
expert’s report is fully forthcoming. Id. The
Committee then noted:

Rule 26(a)(2)(B) does not preclude counsel

from providing assistance to the experts in

preparing the reports, and indeed with
experts such as automobile mechanics, this
assistance may be needed. Nevertheless,
the report, which is intended to set forth
the substance of the direct examination,
should be written in a manner that reflects
the testimony to be given by the witness
and it must be signed by the witness.

Advisory Committee Notes, 1993 Amend-
ments, comments to subdivision (a).

The 1993 amendments also imposed the
privilege log requirement for documents
“otherwise discoverable” but withheld from
an expert’s file under claim of privilege. Ad-
visory Committee Notes, 1993 Amendments,
comments to subdivision (b) “The withhold-
ing party must provide sufficient information
to enable other parties to evaluate the appli-
cability of the claimed privilege or protec-
tion.” Id. Each withheld document’s date,
authors and recipients, and general subject
matter must be provided by the party claim-
ing privilege. Id. However, “the court ulti-
mately decides whether, if this claim is chal-
lenged, the privilege or protection applies.”
Id.

The 2010 amendments added work-product
protection for drafts of expert’s reports and
expert’s “preliminary reports” under Rule
26(b)(4)(B).  Advisory Committee Notes,
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2010 Amendments, comments to subdivision
(b)@). The amendments also protect from
disclosure attorney-expert communications,
in whatever form, to “ensure that lawyers
may interact with retained experts without
fear of exposing those communications to
searching discovery.” Id. The amendments
specified three exceptions to this protection:
expert compensation, facts or data provided
to the expert by counsel and which the ex-
pert considered in forming his or her opin-
ion, and assumptions counsel provided to the
expert and that the expert relied upon in
forming his or her opinions. Id. Discovery
outside these three exceptions or of draft re-
ports may be had only upon a showing of
“substantial need.” Id. If that showing is
made, the court “must protect against disclo-
sure of the attorney’s mental impressions,
conclusions, opinions, or legal theories[.]”
Id.

[4-6] Rule 26(b)(4)’s purpose is to protect
from disclosure communications between a
lawyer and the lawyer’s retained expert, in-
cluding draft or preliminary reports, as at-
torney work-product, but this protection is
not unlimited. Rule 26(b)(4)’s exceptions
preserve the integrity of experts’ opinions by
making discoverable lawyers’ communica-
tions that jeopardize the experts’ indepen-
dence. Here, the parties’ dispute presents
the question whether Plaintiff’s counsel’s as-
sistance drafting some or all of Painter’s
report invokes one or more of the rule’s
exceptions and removes those communica-
tions, including drafts, from Rule 26(b)(4)’s
protection. The answer depends on the na-
ture and extent of the lawyer’s assistance:

The advisory committee note observes
that Rule 26(a)2)(B) does not preclude
counsel from providing assistance to the
experts in preparing the reports and rec-
ognizes that such assistance may be neces-
sary. Courts have followed the advisory
committee note and found that counsel
may assist the expert in preparing the
report, as long as the attorney does not
change the substance of the opinion of the
expert witness. . ..

3. Glenohumeral chondrolysis is the rapid and

permanent loss of cartilage in the shoulder joint.
“Pain Pumps”’ were used to administer local
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‘When a challenge is raised as to whether
the expert actually prepared the report,
courts focus on whether the expert witness
offered substantial input into what was put
into the report. Whether counsels’ assis-
tance in preparing an expert report vio-
lates Rule 26 is a fact-specific inquiry.

The fact that counsel helped with prepa-
ration of an expert report goes to the
weight to be accorded to the opinions,
rather than admissibility.

6 Daniel R. Coquillette, Gregory P. Joseph,
et. al.,, MooRE’S FEDERAL PRACTICE, § 26.23[5]
(3d ed. 2012)(footnotes omitted). Others may
assist in the preparation of the report but the
expert must freely authorize and adopt the
changes as his or her own, and the final
report must be that of the expert. Id.

In McClellan v. I-Flow Corp., et. al., 710
F.Supp.2d 1092 (D.Or.2010), Chief Judge Ai-
ken addressed this issue in deciding whether
plaintiffs’ experts offered reliable testimony
on general causation between an allegedly
defective medical device known as a “pain
pump,” and plaintiff’s shoulder injury, chon-
drolysis. Id. at 1098.2 Much of Chief Judge
Aiken’s opinion resolved defendants’ numer-
ous challenges under Federal Rule of Evi-
dence 702 and Daubert v. Merrell Dow
Pharm., Inc., 509 U.S. 579, 113 S.Ct. 2786,
125 L.Ed.2d 469 (1993), But separate from
their Daubert challenges, defendants also as-
serted that plaintiffs’ experts’ opinions were
“driven by litigation.” Id. at 1115. Defen-
dants in part based this challenge on the
assertion that “many of plaintiffs’ experts’
reports were drafted by counsel in violation
of Federal Rule of Civil Procedure 26[.]”
McClellan, 710 F.Supp.2d at 1118,

Chief Judge Aiken reviewed Rule 26 and
the advisory committee notes that elucidated
the rule on this point, as well as cases con-
struing the rule. She noted that while Rule
26 “does not prohibit counsel’s assistance in
preparing or drafting an expert report ...
an expert report ‘ghost-written’ from ‘whole
cloth’ violates the spirit, if not the letter of

anesthetics during after arthroscopic surgery.
McClellan, 710 F.Supp.2d at 1094.
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the Rule, as do reports that have been al-
tered by counsel or prepared ‘merely for
appeasement or because of intimidation or
some undue influence by the party or counsel
who has retained him.” McClellan, 710
F.Supp.2d at 1118 (citations omitted). She
stated that expert reports “may be discred-
ited if they ‘merely express the opinions of
the lawyers who hired them.” Id. (citation
omitted). She then observed:
Whether counsel’s assistance in preparing
an expert report violates Rule 26 is a fact-
specific inquiry. Generally, I find no more
than acceptable editorial assistance from
counsel. To the extent counsel’s involve-
ment flirted with the outer boundaries of
Rule 26, I consider the above principles
when discussing each expert’s opinion.
McClellan, 710 F.Supp.2d at 1118,

Chief Judge Aiken then evaluated the tes-
timony of those of plaintiffs’ experts defen-
dants had challenged to determine whether
and to what extent litigation bias had affect-
ed their testimony. She began with the opin-
ion of plaintiffs’ first of three expert orthope-
dic surgeons and concluded that it “fail[ed] to
reach the threshold of reliability.” Id. Most
relevant to the issue here are Chief Judge
Aiken’s findings regarding the involvement of
plaintiff’s counsel, Wihtol, in shaping the ex-
pert surgeon’s opinion. First, the idea for
study upon which the expert surgeon based
his opinion originated at least in part with
Wihtol, during McClellan’s lawsuit, Id. at
1121. Second, Wihtol provided the patient
data for the study. Id. Third, Wihtol ob-
tained the patient data from the another
surgeon he had sued on behalf of former
patients over the same medical device and
with whom the surgeon had settled. Id.
Fourth, Wihtol provided the patient records
in electronic format to a nurse he chose for
the task of extracting the data used in the
study. Id. Fifth, Wihtol and the expert sur-
geon developed the idea for the study and
compiled the data for it after Wihtol had
retained the expert surgeon as an expert
witness and during the litigation. Id. Chief

4. Chief Judge Aiken also found that the expert
surgeon undertook his expert witness task with a
preconceived opinion that the medical device at
issue caused the plaintiff's injury, and she ex-
pressed concern that the unreliable study form-

Judge Aiken concluded that “[t]hese facts
alone raise the disquieting specter of litiga-
tion bias.” Id.

Chief Judge Aiken then found that emails
exchanged between Wihtol, the expert sur-
geon, another of plaintiffs’ experts, and the
nurse reflected “a degree of involvement by
counsel that goes far beyond providing infor-
mation.” Id. Chief Judge Aiken quoted ex-
cerpts from nine emails as examples of
counsel’s involvement, and summarized their
significance this way:

Thus, not only did Mr. Wihtol create the
idea for the 396-study, provide the raw
patient data for the study, and select the
nurse to perform data extraction for the
study, Mr. Wihtol also compared his (or his
“team’s”) findings from the data with those
of [the expert surgeon] and encouraged
[the expert surgeon] to do the same, iden-
tified patients who should be diagnosed
with chondrolysis, conferred with [the ex-
pert surgeon] to “correct” diagnoses of
chondrolysis, and directed [the expert sur-
geon] to include certain patients in the
study. Contrary to plaintiffs’ strenuous
assertions, Mr. Wihtol was more than a
“mere conduit” for the delivery of raw
data.

Id. at 1123. Chief Judge Aiken found that
the expert surgeon’s “analysis was affected,
altered, and ‘corrected’ by Mr. Wihtol or
information obtained from him.” Id. at 1124,
Accordingly, she excluded the expert sur-
geon’s testimony. Id. at 1125.4

Chief Judge Aiken next reviewed the testi-
mony of plaintiffs second expert surgeon.
Relevant to the issue here, defendants
claimed Wihtol drafted this expert’s report
“in contradiction of the requirements of Rule
26.” Id. at 1127. Chief Judge Aiken ob-
served:

Given the evidence presented, it cannot be
disputed that Mr. Wihtol authored the re-
port, while [the expert surgeon] reviewed
and edited it. In fact, [the expert surgeon]
informed Wihtol that part of the report

ing the basis for the expert surgeon’s opinion had
originated at the suggestion of Wihtol and later
had been repeatedly rejected for publication in
peer-reviewed  journals. McClellan, 710
F.Supp.2d at 1119-21.
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sounded more like “an attorney making his

case than a doctor giving his opinion,” and

that the language should be “toned down”
to avoid the appearance of putting “words
in [his] mouth,”

While I recognize the realities of litiga-
tion often necessitate counsel’s assistance
in the preparation of expert reports, the
extent of Mr. Wihtol’s role in drafting [the
second expert surgeon’s] report ap-
proaches the outer limits of acceptable as-
sistance, Nevertheless, I do not exclude
[the second expert surgeon’s] testimony on
this ground. Importantly, [the second ex-
pert surgeon] conducted his study and for-
mulated his opinion prior to his retention
as an expert. Further, through his deposi-
tion testimony, [the second expert sur-
geon] adopted the substance of his report
and explained the basis for his opinion. . ..
Thus, counsel’s involvement does not war-
rant exclusion of [the second expert sur-
geon’s] testimony, though “it may under-
mine its weight and credibility,”

Id. (citations omitted). Thus, Chief Judge
Aiken found the second expert surgeon’s tes-
timony admissible for trial but also found
that counsel’s involvement in preparing the
expert’s report could bear on the weight and
credibility to give the expert’s trial testimo-
ny.’

[7] McClellan teaches that Rule 26(b)’s
attorney work-product protection has limits.
Communications between a lawyer and the
lawyer’s testifying expert are subject to dis-
covery when the record reveals the lawyer
may have commandeered the expert’s func-
tion or used the expert as a conduit for his or
her own theories. When the record presents
that possibility, the lawyer may not use the
attorney work-product privilege as a shield
against inquiry into the extent to which the
lawyer’s involvement might have affected, al-
tered, or “corrected” the expert’s analysis
and conclusions.

[8] Here, the record gives rise to the
question whether Plaintiff’s counsel’s involve-
ment in the creation of Painter’s expert re-
port exceeded Rule 26’s limits. First, Paint-
er's deposition testimony suggests that

5. Chief Judge Aiken also reached the same con-
clusion on the same issue with respect to the
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Plaintiff’s counsel might have authored por-
tions of Painter’s final report. Painter ac-
knowledged Plaintiff’s counsel changed his
preliminary report after Painter emailed it to
him, and he could not identify the portions of
his October 22, 2012, final report that Plain-
tiff’s counsel wrote without comparing the
final report to his October 18, 2012, prelimi-
nary report. Although Painter testified the
final report’s conclusions and opinions were
his, that statement does not create a barrier
to further inquiry. McClellan makes clear
that the expert’s adoption or ratification of a
lawyer’s changes and additions to the ex-
pert’s report does not preclude opposing
counsel from learning how the lawyer’s con-
tributions affected the expert’s final opinions,
and it does not insulate the expert’s opinion
from either evidentiary exclusion or chal-
lenge through impeachment.

Second, Painter’s October 22, 2012, final
report contains opinions and analyses about
additional parts or areas of Gerke’s Matco
Tools truck not discussed or mentioned in
Painter’s October 18, 2012, preliminary re-
port or his second October 18, 2012, report,
and the record is unclear how and why Paint-
er arrived at those additional opinions. Only
four days passed between the date of Paint-
er’s two October 18, 2012, reports and the
date of Painter’s final report. Painter testi-
fied that he never inspected Gerke’s tool
truck, that Gerke’s tool truck is the first
Matco Tools truck he has “been involved in,”
that he was retained and first received the
materials for this case on October 15, 2012,
that he made no working notes during his
review of this case, and that he spent a total
of four hours reviewing the file and issuing
his report. (Painter Dep. 18, 22-23, 34, 35,
38.) These facts create a genuine question
whether Painter came to these additional
opinions and analyses so quickly because
they were suggested or given to him by
Plaintiff’s counsel.

Third, additional disclosure is consistent
with the privilege exceptions specified in
Rule 26(b)(4)(C). Painter’s testimony sug-
gests his final report contains facts, data, and

testimony of plaintiff’s third expert surgeon. Id.
at 1127 n. 27.
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assumptions provided by Plaintiff’s counsel.
If Painter adopted that information as his
own opinion and included it in his final re-
port, then under the exceptions Painter con-
sidered and relied on that information in
forming his opinion. Indeed, the facts, data,
and assumptions provided by Plaintiff’s coun-
sel might well have become Painter’s opinion
or have formed part of it.

Accordingly, additional disclosure of com-
munications between Plaintiff’s counsel and
Painter are warranted, as is a continuation of
Painter’s deposition to permit further inquiry
on this topic by Defendants’ counsel. Disclo-
sure includes materials and communications
Painter considered, which include any mate-
rials he reviewed or received even if he did
not rely upon them in reaching his opinions.
These rulings are consistent with McClellan
and with other courts’ readings of the limits
of Rule 26’s work-product privilege protec-
tion. See, e.g., In re Commercial Money
Center, Inc., Equipment Lease Litigation,
248 F.R.D. 532, 537 (N.D.Ohio 2008) (“For
Rule 26 purposes, a testifying expert has
“considered” data or information if the ex-
pert has read or reviewed the privileged
materials before or in connection with formu-
lating his or her opinion,”) (collecting cases)
(citations and internal quotations omitted);
Pinal Creek Group v. Newmont Min. Corp.,
No. CV-91-1764-PHX-DAE—-(LLOA), 2006
WL 1817000, at *5 (D.Ariz., June 30, 2006)
(“Discovery of documents shown to an ex-
pert, but not retained in the expert’s file,
assures the independence of the expert’s
thinking, both her analysis and her conclu-
sions. The risk is that the lawyer will do the
thinking for the expert, or, more subtly, that
the expert will be influenced, perhaps appre-
ciably, by the way the lawyer presents or
discusses the information.”) (citation and in-
ternal quotations omitted); Synthes Spine
Co., L.P. v. Walden, 232 F.R.D. 460, 465
(E.D.Pa.2005) (“Plaintiff’s expert must dis-
close the content of all oral communications
that plaintiff’'s expert considered in formulat-
ing his opinions as a testifying expert in this
case, regardless of whether these oral com-
munications come from plaintiff’'s counsel or

6. The court reserves for later determination, as
appropriate, any questions regarding the admis-

plaintiff itself. The Court sees no principled
distinction between the discoverability of oral
and written communications that a testifying
expert considers in fashioning her opinions.”
(collecting cases)); Kooima v. Zacklift In-
tern., Inc., 209 F.R.D. 444, 446-47 (D.S.D.
2002) (“As a general rule, the 1993 amend-
ments to Rule 26 of the Federal Rules of
Civil Procedure make clear that documents
and information disclosed to a testifying ex-
pert in connection with his testimony are
discoverable by the opposing party, whether
or not the expert relies on the documents
and information in preparing his report. ...
This includes correspondence between coun-
sel and the expert witness.”) (citation and
internal quotes omitted); 7V-3 Inc. v. Royal
Ins. Co. of America, 193 F.R.D. 490, 491
(S.D.Miss.2000) (“If the attorney hiring the
expert sets forth the desired theory of the
case on the front end, then the opposing side
should have the right to be made aware of
the fact that the expert’s viewpoint was ini-
tially couched by the attorney’s desired theo-
ry.”); B.C.F. Oil Refining, Inc. v. Consoli-
dated Edison Co. of New York, Inc., 171
F.R.D. 57, 63 (S.D.N.Y.1997) (work-product
doctrine did not protect from disclosure at-
torney’s mental impressions, opinions, strate-
gies if expert considered them in forming
opinion, including oral communications);
United States v. City of Torrance, 163 F.R.D.
590, 593 (C.D.Cal.1995) (“[Albsent an ex-
traordinary showing of unfairness that goes
well beyond the interest generally protected
by the work product doctrine, written and
oral communications from a lawyer to an
expert that are related to matters about
which the expert will offer testimony are
discoverable, even when those communica-
tions would be deemed opinion work prod-
uct,” and noting this approach “is most con-
sistent with the purpose of the Federal Rules
of Civil Procedure”) (citation and internal
quotation marks omitted).®

ORDER

After review the file Painter submitted to
the court, it is hereby ORDERED that the

sibility or relevancy of Painter’s opinions.
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following documents from that file shall be
produced to Defendants:

1. An unredacted copy of Painter’s con-
sulting agreement. Rule 26(b)(4)(C)() ex-
cepts from non-disclosure of information
and communications that “relate to com-
pensation for the expert’s study or testimo-
ny.” Nothing in or about Painter’s con-
sulting agreement suggests the exception
should not apply to the entire content of
the consulting agreement.

2. A copy of Painter’s October 18, 2012,
“Preliminary Report.” This document is
disclosed for the reasons discussed above.

3. A copy of Painter’s October 18, 2012,
second preliminary report, with attach-
ments. This document is disclosed for the
reasons discussed above.

4. A copy of the November 2, 2012, Dec-
laration of Rob Painter, with attachments.
This document is disclosed for the reasons
discussed above.

5. Copies of jury verdict reporting ser-
vice summaries of four cases in which
Painter testified as an expert witness.
Nothing about these summaries suggests
they are protected by the attorney work-
product privilege.

6. A copy of an appellate opinion in a case
in which Painter testified as an expert
witness. Nothing about this appellate
opinion suggests it is protected by the
attorney work-product privilege.

7. A redacted copy of Plaintiff’s counsel’s
October 15, 2012, email to Painter posing
the questions on which Painter is to render
his expert opinion. These questions, as
formed, contain assumptions provided by
Plaintiff’s counsel to Painter.

8. A copy of Plaintiff’s counsel’s October
22, 2012, email to Painter transmitting an
attached document labeled “Rebuttal _Ex-
pert_Report_of_Rob_Paint-
er_Oct_22_2012—-draft_(2),doc.” This docu-
ment is disclosed for the reasons discussed
above.

The court will provide each party’s counsel
with copies of the above-listed documents
accompanied by a copy of this opinion, by
mail. The court has retained a complete set
of these documents in the court’s file. The
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court will return Painter’s original file to
Painter, by mail.

FURTHER "ORDERED that Plaintiff’s
counsel is to produce to Defendants’ counsel
the following documents:

1. All drafts of Painter’s expert report in
this case, prepared by Painter, Plaintiff’s
counsel, or any other person. “Drafts”
includes inserts, excerpts, proposed lan-
guage and content, revised or “marked-up”
drafts, and any other document prepared
for use in or as part of Painter’s expert
report, whether or not the document or
any part of it ultimately was incorporated
into Painter’s October 22, 2012, final re-
port.

2. All emails, cover letters, memoranda,

notes, and other documents transmitting

the documents described in No. 1, above.

Plaintiff’s counsel shall produce the above-
listed documents to Defendants’ counsel no
later than March 6, 2013.

FURTHER ORDERED that Plaintiff is to
make Painter available to Defendants for
further deposition regarding the documents
and information ordered produced in this
opinion, such deposition to be in Portland
and to occur at a mutually agreed-upon date,
time, and place.

FURTHER ORDERED that as sanctions
for violation of the court’s November 7, 2012,
discovery order and under Rule 37 for failing
to make discovery, Plaintiff shall:

1. Plaintiff shall bear all expense and cost
incurred by Painter for round-trip travel,
lodging, meals, ground transportation, and
any other expenses, to attend his continua-
tion deposition in Portland. In the event
Plaintiff is later deemed the “prevailing
party” in this case, these expenses shall
not be recoverable costs.

2. Plaintiff shall reimburse Defendants
for the attorney and staff time, and out-of-
pocket costs, incurred by Defendants to
prepare, serve, and submit their joint in
camera, submission to the court pursuant
to the court’s November 16, 2012, order.
Defendants’ counsel shall present to Plain-
tiff’'s counsel an itemized statement of at-
torney time, staff time, and out-of-pocket
costs. Defendants’ counsel shall serve
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their itemized statement on Plaintiff’s
counsel no later than March 6, 2013.
Plaintiff shall tender reimbursement to
Defendants no later than March 27, 2013.

IT IS SO ORDERED.

O ¢ KEY NUMBER SYSTEM

—“nms

FEDERAL DEPOSIT INSURANCE COR-
PORATION as Receiver of The Colum-
bian Bank and Trust Company, Plain-
tiff,

v.
Carl L. McCAFFREE, et al., Defendants.
No. 11-2447-JAR.

United States District Court,
D. Kansas.

Dec. 27, 2012.

Background: Federal Deposit Insurance
Corporation (FDIC), as receiver of failed
bank, brought action against bank’s former
directors and executive officers, alleging
negligence, gross negligence, and breach
of their fiduciary duty. Defendants moved
to compel discovery and for attorney fees
and costs.

Holdings: The District Court, K. Gary
Sebelius, United States Magistrate Judge,
held that:

(1) FDIC did not violate its duty to pre-
serve documents and evidence;

(2) FDIC’s failure to maintain bank’s doc-
uments as they were kept in the usual
course of business did not breach its
duty to conduct a reasonable search for
documents responsive to discovery re-
quests;

(8) FDIC would be required to provide
further responses to discovery re-
quests; and ‘

(4) defendants were not entitled to attor-
ney fees and costs.
Motion granted in part and denied in part.

1. Federal Civil Procedure &=1551

Once a party reasonably anticipates liti-
gation, it must suspend its routine document
retention/destruction policy and put in place
a “litigation hold” to ensure the preservation
of relevant documents; “relevant documents”
includes evidence that the party knew or
should have known was relevant to imminent
or ongoing litigation.

See publication Words and Phrases

for other judicial constructions and def-

initions.
2. Federal Civil Procedure ¢=1636.1

Federal Deposit Insurance Corporation
(FDIC), as receiver of failed bank, did not
violate its duty to preserve documents and
evidence for future litigation, even though it
did not maintain bank’s filing system, where
FDIC captured the vast majority of docu-
ments it knew or should have known were
relevant to litigation at the time it assumed
control of the bank and began efforts to
image the bank’s files.

3. Federal Civil Procedure €=1636.1

Failure by Federal Deposit Insurance
Corporation (FDIC), as receiver of failed
bank, to maintain bank’s documents as they
were kept in the usual course of business did
not breach its duty to conduct a reasonable
search for documents responsive to discovery
requests of bank’s former directors and exec-
utive officers, in action alleging negligence
and other claims. Fed.Rules Civ.Proc.Rule
34(b)(2)(E), 28 U.S.C.A.

4. Federal Civil Procedure 1634

Federal Deposit Insurance Corporation
(FDIC), as receiver of failed bank, would be
required to provide further responses to dis-
covery requests by bank’s former directors
and executive officers, to the extent such
documents were in its possession, custody, or
control, in action alleging negligence and oth-
er claims, even though FDIC stated in good
faith that it had fully responded to the dis-
covery requests, in light of evidence showing
problems associated with document storage



