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Recent & Anticipated Changes To The

Buy American Act’s Implementing Rules

& Regulations Present New Challenges

& Opportunities For American

Manufacturers

By Gale Monahan and Keric Chin*

The Buy American Act’s restrictions on the use of foreign sources of

supplies have been a pillar of federal procurement policy for the better

part of the past century. For most of that time, the Buy American Act’s

statutory requirements1 were interpreted and implemented through

federal procurement regulations and contract terms2 in a relatively con-

sistent manner. These regulations and contract terms generally required

contractors to manufacture end products in the United States and comply

with a cost-of-components test focused on the end product’s domestic

versus foreign content makeup. Over the past two federal election cycles,

however, the Buy American Act and the regulations that apply its

requirements to federal contractors have become a focal point of the ex-

ecutive branch’s policy and rulemaking efforts. Certain of these efforts

culminated in recent changes to the Federal Acquisition Regulation’s

(FAR’s) Buy American Act rules, which went into effect in early 2021.3

Among other things, these new rules significantly changed the way

federal agencies procure iron- and steel-based products. The current

Administration has signaled that more changes are coming, and not just

for iron- and steel-based products. Recent executive actions indicate that

the rules governing how federal agencies procure all types of supplies

may change drastically.4 Even the traditional cost-of-components test

may be on the proverbial chopping block. These recent rule changes, as

well as those additional changes on the horizon, likely will impact which

*Gale Monahan is a partner in Dentons’Government Contracts practice where he
focuses on government contracts counseling, litigation, and internal and government
investigations. Mr. Monahan was a featured speaker in 2021 at the annual Thomson
Reuters Government Contracts Year-in-Review Conference. Keric Chin, a counsel in
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contractors continue to do business with the Govern-

ment, how and where production process and facilities

investments are made, and where materials are sourced

from, as well as the Government’s enforcement posture

on these matters.

This BRIEFING PAPER focuses on recent changes to the

FAR’s implementing regulations and contract terms,

with a particular emphasis on the new rules governing

federal agencies’ procurement of supplies made pre-

dominantly of iron and steel and recent increases to

the domestic content requirements. This PAPER then

discusses the recent Executive Order directing ad-

ditional changes to the FAR’s rules5 and how various

types of changes may impact Government contractors.

The PAPER also provides a detailed overview of the new

rules, as well as relevant examples and decisions

points, to afford readers a better understanding of how

these rules may create competitiveness and compli-

ance challenges and opportunities.

History Of The Buy American Act &
Its Implementation In Federal
Procurement Policy

The history of the Buy American Act is marked by a

persistent tug-of-war between the protection of Ameri-

can workers and industry, on the one hand, and the

promotion of U.S. foreign policy and trade, on the

other.6 Congress adopted the Buy American Act in the

midst of the Great Depression principally as a means

to protect American workers from competition with

inexpensive foreign labor.7 But even among its propo-

nents, there were differing views as to whether the

legislation went too far or not far enough in restricting

the use of foreign materials by U.S. manufacturers.

These two debates continue to this day.

The Buy American Act was first introduced in the

U.S. House of Representatives on March 22, 1932, by

Representative Wilson in H.R. 10743.8 The so called

“Wilson bill” provided that “only such unmanufactured

articles, materials, and supplies as have been mined or

produced in the United States, and only such manufac-

tured articles, materials, and supplies as have been

manufactured in the United States wholly of articles,

materials or supplies mined, produced, or manufac-

tured, as the case may be, in the United States shall be

acquired for public use.”9 Thus, the bill not only

required that the end product be manufactured in the

United States, it also required all of the components

used to manufacture the end product originate in the

United States. The bill, however, did not ban the use of

foreign products entirely. It included exceptions where

the use of such domestic articles, materials, or supplies

was inconsistent with the public interest, the cost was

unreasonable, or the articles, materials, or supplies

were not mined, produced, or manufactured in the

United States.

A number of members of Congress opposed the bill

on the grounds that it would invite retaliation by other

countries, stymy international trade upon which the

United States depended, and negatively impact Euro-

pean nations. Congressman Celler, for example,

remarked:

Psychologically you do grievous wrong to the Euro-

pean nations, particularly at this time, if you pass this

bill.

The foreign press, the foreign chauvinists, will exag-
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gerate its importance. Demagogues in Europe will use

it for their selfish ends. It is very easy to stand here and

drape your-self in the American flag and say this is a

highly patriotic proposition. To my mind it is

unpatriotic. I would rather say it is patriotic to increase

trade than to decrease trade, which will be done by this

bill.10

Other members of Congress, while generally sup-

portive of the bill, raised concerns about restrictions

on the use of foreign articles, materials, or supplies by

American manufactures. For instance, to avoid harm-

ing manufacturers that relied on foreign materials,

Representative Granfield proposed an amendment to

the Wilson bill that would permit American manufac-

turers to use foreign articles, materials, or supplies

(i.e., components) when those materials were not avail-

able in the United States. Representative Granfield

explained:

[The exception under the current bill] covers the situa-

tion where the articles to be used by the Government—

for instance, raw coffee—are not produced in the

United States; but it does not cover the case where the

material used in manufacture in the United States, such

as rubber or silk or magnesite, is not produced here.11

The congressman argued that an exception for the

materials used in the manufacturing of supplies “is

required to insure protection of our own manufactures

as well as the interest of the Government.”12 Ulti-

mately, Congressman Granfield’s proposal was not

adopted, and the House passed the bill by a vote of

150 in favor and 18 against.13

The bill then moved to the Senate on January 17,

1933, where the debate between the proponents of free

trade and the proponents of protectionist policies

continued. When Senator Johnson proposed amending

the House appropriations bill for the Treasury and Post

Office Departments, H.R. 13520, to incorporate the

Wilson bill, Senator Gore objected to considering the

amendment on procedural grounds, stating:

Mr. President, I may want to offer some amendments

to this proposition myself. I may wish to offer amend-

ments providing that no State shall buy anything that is

not produced within the State, and that no county shall

buy anything that is produced outside the

county,. . .and also offer a motion that the American

eagle shall be displaced as the emblem of the Republic

and a terrapin be substitute in its stead—a terrapin

closed up in its shell and hermetically sealed. If trade is

a curse let us stop it.14

Importantly, the bill offered by Senator Johnson and

eventually adopted by Congress on March 3, 1933,15

amended the Wilson bill in at least one significant

respect: it eliminated the requirement that end products

be manufactured in the United States “wholly” from

articles, materials, and supplies produced in the United

States, and instead, required that end products be

manufactured in the United States “substantially all”

from articles, materials, and supplies produced in the

United States.16 This amendment helped allay the

concerns of some legislators that the Wilson bill had

gone too far, while others continued to insist that any

restrictions on the origins of the materials used by

American manufacturers would negatively impact

certain industries. By way of example, Senator Blaine

noted that 237 American paper mills relied on foreign

pulp or pulpwood to manufacture paper, and, as a

result, the bill would discriminate against the paper

industry, its stockholders, and workers.17

For 20 years following the passage of the Buy Amer-

ican Act, it essentially operated as a “super tariff”

imposed on foreign manufacturers seeking to do busi-

ness with the Government.18 The Government applied

a price evaluation factor of 25% to a manufactured

product if the cost of the foreign supplies used to

manufacture the product was more than 25% of the

total cost of all such supplies.19

In 1954, President Eisenhower issued Executive Or-

der 10582 redefining what constitutes a foreign prod-

uct for purposes of the Buy American Act.20 The Exec-

utive Order provided that “materials shall be

considered to be of foreign origin if the cost of the

foreign products used in such materials constitutes fifty

per centum or more of the cost of all the products used

in such materials.”21 The price differential for deter-

mining whether the price of domestic materials is un-

reasonable as compared to price of foreign materials

also was revised from 25% to either 6% or 10%,

depending upon the bid or offered price of foreign

materials.22

For the next 65 years, the 50% cost-of-components
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test, or some variation of it, became a fixture in Federal

Government contracts, providing some modicum of

predictability for American manufacturers that did

business with the Government, with a few notable

exceptions. First, in 1979, Congress adopted the Trade

Agreements Act,23 which authorized the President to

waive the application of discriminatory laws and

regulations to eligible products originating in countries

that had acceded to the World Trade Organization

Agreement on Government Procurement, countries

that had entered into trade agreements with the United

States, and certain other designated countries.24 The

Trade Agreements Act introduced a new, much more

flexible (and arguably subjective) test, known as the

“substantial transformation” test, for determining the

country of origin for manufactured products.25 Today,

it restricts federal agencies from procuring supplies,

services, or construction materials that do not originate

from, or are not substantially transformed in, the

United States or a designated country. The Trade

Agreements Act, however, only applies to certain types

of acquisitions valued in excess of applicable dollar

thresholds (currently $182,000 for supply or service

contracts and $7,008,000 for construction contracts).26

For acquisitions valued below those thresholds and in

all instances where federal agencies are acquiring

certain types of products, such as arms, ammunition,

war materials, and materials indispensable for national

security and defense, the Buy American Act still

applies.27

Second, on January 15, 2009, the FAR Council

promulgated a rule waiving application of the cost-of-

components test to commercially available off-the-

shelf (COTS) items.28 Waiver of the cost-of-

components test allowed COTS items to be treated as

domestic end products irrespective of the origin of

their components so long as the items are manufactured

in the United States. In waiving the cost-of-

components test for COTS items, the FAR Council

acknowledged the realities of commercial manufactur-

ing in the modern era:

Today’s markets are globally integrated with foreign

components often indistinguishable from domestic

components. Manufacturers’ component purchasing

decisions are based on factors such as cost, quality,

availability, and maintaining the state of the art, not the

country of origin, making it much more difficult in

today’s market for a manufacturer to guarantee the

source of its components over the term of a contract. It

is even more difficult for a dealer to determine and

guarantee the source of the components included in

products on the shelf. The difficulty in tracking the

country of origin of components is a disincentive for

firms to become defense contractors, limiting the abil-

ity of the Government to purchase products already in

the commercial distribution systems.29

More recently, on July 15, 2019, President Trump

issued Executive Order 13881, “Maximizing Use of

American-Made Goods, Products, and Materials,”

upending the longstanding 50% cost-of-components

test for manufactured products subject to the Buy

American Act and introducing a new test for end

products made wholly or predominantly from iron or

steel.30 The final rule implementing Executive Order

13881 was promulgated on January 19, 2021, and is

discussed below.31

Given the Executive’s authority to define the crite-

rion for determining whether a bid or offer is domestic

or foreign and what constitutes “substantially all”

under the Buy American Act, it is somewhat surprising

that the 50% cost-of-components test endured for over

six decades.32 Alas, the days of such predictability in

federal procurement policies covering this area may be

behind us.

New Buy American Act Rules

The new Buy American Act rules represent a distinct

shift in federal policy toward greater protectionism

and a concomitant tightening of the restrictions on the

use of foreign materials by American manufacturers,

especially foreign iron or steel. The stated purpose of

Executive Order 13881 is to maximize the use of

goods, products, and materials produced in the United

States and to enforce the Buy American Act to the

greatest extent permitted by law.33 To those ends, Ex-

ecutive Order 13881 directed the FAR Council to

propose amendments to the FAR that would establish

new standards for when materials are considered to be

of foreign origin. The Executive Order specifically

provided that, for iron and steel end products (or

construction materials), the end products are consid-
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ered of foreign origin if the cost of foreign iron and

steel constitutes 5% or more of the cost of all the

products used in manufacturing such iron and steel end

products.34 For all other end products (i.e., non-iron

and steel end products), the end products are consid-

ered of foreign origin if the cost of the foreign products

constitutes 45% or more of the cost of all the products

used in manufacturing such end products.35

The January 19, 2021 final rule implementing Exec-

utive Order 13881 amended the applicable provisions

in the FAR effective January 21, 2021.36 The new rule

is considerably more complex than its predecessor.

To determine whether an end product is domestic or

foreign, the new rule requires as a threshold matter

that contractors determine whether the end product is

wholly or “predominantly of iron or steel or a combi-

nation of both.”37 The FAR defines “predominantly of

iron or steel or a combination of both” to mean that the

cost of the iron and steel content of the product exceeds

50% of the total cost of all its components.38 The cost

of iron and steel includes (1) the cost of the iron or

steel mill products, castings, or forgings utilized in the

manufacture of the product, and (2) a “good faith

estimate” of the cost of iron or steel components,

excluding COTS fasteners (such as nuts, bolts, pins,

rivets, nails, clips, and screws).39

Consider, for example, a refrigerator, which consists

of many components and materials. The exterior cabi-

net and door and the inner cabinet of this refrigerator

are steel. The refrigerator also includes insulation, a

cooling system, refrigerant, and fixtures. The refrigera-

tor costs $2,000 to produce and the cost of all compo-

nents in the refrigerator is $1,000. If the cost of the

steel plates and a good faith estimate of the cost of

other steel components (excluding COTS fasteners)

utilized in the manufacture of the refrigerator exceeds

$500 (i.e., 50% of the total cost of all the components),

then the refrigerator consists predominantly of steel.

Notably, the actual cost to produce the refrigerator,

which includes the cost of labor and overhead in addi-

tion to the cost of all the components, is not relevant.40

For end products wholly or predominantly of iron or

steel or a combination of both, the end product quali-

fies as domestic if it is manufactured in the United

States and the cost of foreign iron and steel41 consti-

tutes less than 5% of the cost of all the components,

including non-iron and non-steel components, used in

the end product.42 Thus, in the example above, in order

to comply with Buy American Act requirements, the

cost of foreign iron and steel products must be less than

$50 or 5% of the cost of all components used in the

manufacture of the refrigerator (i.e., $1,000 x 5% =

$50). Critically, the new rule does not waive the

component test for iron or steel end products that are

COTS items, meaning the end product must be manu-

factured in the United States and the cost of foreign

iron and steel must be less than 5% of the total cost of

all components. Thus, even a commercial refrigerator,

which likely would qualify as a COTS item for all

other federal procurement purposes, is not exempt

from these new restrictions if it is made predominantly

from iron and steel or a combination of both.

For end products other than those wholly or pre-

dominantly of iron or steel or a combination of both,

the test for determining whether the products are do-

mestic is more familiar and straightforward because it

follows the traditional FAR cost-of-components test,

except the relevant thresholds have been increased.

Under the current test applicable to end products other

than those wholly or predominantly of iron or steel or

a combination of both, end products meet the relevant

FAR requirements if they are manufactured in the

United States and the costs of the domestic components

exceed 55% of the total cost of all components or

qualify as COTS items, in which case there is no cost-

of-components test applied.43

Turning back to our refrigerator example, if the cost

of the steel plates and a good faith estimate of the cost

other steel components (excluding COTS fasteners)

utilized in the manufacture of the refrigerator does not

exceed $500 (i.e., 50% of the total cost of all the

components), then the refrigerator does not consist

predominantly of iron or steel.44 This means that the

cost of foreign iron and steel used in the manufacture

of the refrigerator is treated the same as the cost of all

other components used to manufacture the refrigerator

and the only relevant considerations are whether (1)
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the refrigerator is manufactured in the United States

and (2) 55% or more of the cost of all components are

produced in the United States or the refrigerator is

considered a COTS item, in which case the cost of

components is not relevant.

Additional Examples

Following are a few additional examples to illustrate

application of the new Buy American Act rules:

(1) Vacuum—A widely-available commercial floor

vacuum consists of multiple components and materi-

als, including a plastic body, electric motor, rotating

brush, filter, and dust bag. The vacuum costs $100 to

produce and the total cost of all components is $50. In

addition, the cost of the iron or steel content does not

exceed 50% of the cost of all the components, mean-

ing the vacuum is not made predominantly of iron or

steel or a combination of both. The electric motor and

rotating brush are domestic components. The remain-

ing components are of foreign (or unknown) origin.

The vacuum is a domestic end product if it is manufac-

tured in the United States and is a COTS item, regard-

less of the origin of its components.

(2) Projector—A projector for a National Aeronau-

tics and Space Administration International Space Sta-

tion docking simulator consists of a steel body, projec-

tion lens, lamp, integrated circuit board, fan, and

various ports for cables. The cost to produce the

projector is $500 and the total cost of all components

is $200. In addition, the cost of the iron or steel

content, including the steel body, does not exceed 50%

of the cost of all the components, meaning the projec-

tor is not predominantly of iron or steel or a combina-

tion of both. The projection lens and lamp are domes-

tic components, while the remaining components are

foreign. The projector is a domestic end product if the

cost of the projection lens and lamp exceed 55% (i.e.,

$110) of the total cost of all the components and the

projector is manufactured in the United States.

(3) Steel beam—A steel beam consists wholly of

steel. The cost of all material in the steel beam is $50.

If the steel beam is rolled in the United States from

steel bloom that originates in the United States, then

the steel beam is a domestic end product because the

cost of foreign steel is zero. However, if the steel beam

is welded or riveted from separate steel plates, and

some of the steel plates were made from foreign steel,

the steel beam will not qualify as a domestic end prod-

uct or construction material if the cost of the foreign

steel plates used to make the steel beam equals or

exceeds $2.50 (i.e., 5% of the cost of all the compo-

nents used in the product).45

Trade Agreements Act

End products that qualify as domestic end products

for Buy American Act purposes may or may not qualify

as “U.S. made end products” under the Trade Agree-

ments Act, thereby creating an additional layer of

complexity and frustration for American

manufacturers. For contracts that exceed the Trade

Agreements Act thresholds,46 the cost-of-components

test discussed above may not apply. Instead, manufac-

turers must contend with the so-called “substantial

transformation test.”47

The Trade Agreements Act requires that contractors

deliver only “U.S.-made end products” or “eligible

products” from “designated countries.”48 The Trade

Agreements Act provides that:

An article is a product of a country or instrumentality

only if (i) it is wholly the growth, product, or manufac-

ture of that country or instrumentality, or (ii) in the case

of an article which consists in whole or in part of

materials from another country or instrumentality, it

has been substantially transformed into a new and dif-

ferent article of commerce with a name, character, or

use distinct from that of the article or articles from

which it was so transformed.49

Whether an article has been substantially trans-

formed into a new and different article of commerce is

based on the totality of the circumstances.50 In deter-

mining whether an article has been substantially

transformed, the following factors are relevant: (1) the

country of origin of the item’s components; (2) extent

of the processing that occurs within a country, and

whether such processing renders a product with a new

name, character, and use; (3) the resources expended

on product design and development; (4) the extent and

nature of post-assembly inspection and testing proce-

dures; and (5) worker skill required during the actual
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manufacturing process.51 No one factor is

determinative.

Thus, for example, an end product composed almost

entirely of foreign materials, may qualify as a U.S.-

made end product if the manufacturing process in the

United States is extensive enough to substantially

transform the materials into a new and different article

of commerce. The same end product, however, may

not qualify as a domestic end product for Buy Ameri-

can Act purposes because the cost of the domestic

components does not exceed 55% of the total cost of

all components.

Stay Tuned . . . More Changes On
The Horizon

American manufacturers that are restructuring their

manufacturing processes and supply chains to comply

with the new Buy American Act rule should understand

that the new rule may be short lived. On January 25,

2021, President Biden issued Executive Order 14005,

“Ensuring the Future Is Made in All of America by All

of America’s Workers,” with the same goal of maxi-

mizing the use of goods, products, and materials

produced in, and services offered in, the United

States.52 Among other things, the Executive Order

directs the FAR Council to consider proposing a new

rule and amending the applicable provisions of the

FAR to:

(1) replace the cost-of-components test with a test

that measures domestic content based on the

value that is added to the product through U.S.-

based production or U.S. job-supporting eco-

nomic activity;

(2) increase the numerical threshold for purposes

of evaluating compliance with domestic content

requirements;

(3) increase the price preferences applicable to do-

mestic end products and domestic construction

materials; and

(4) review the commercial item information tech-

nology exception at FAR 25.103.53

To implement these directives, FAR Case No. 2021-

008 was opened and amendments to the current rules

are under review.54 While it is impossible to predict

what these rule changes might entail, any significant

changes to the cost-of-components test, including

increases to the applicable thresholds and the adoption

of value-added considerations, will be significant to

American manufacturers and likely will require re-

evaluation of manufacturing processes and supply

chain activities and a better understanding of a prod-

ucts cost inputs. Below are a few thoughts on potential

changes that the FAR Council might consider.

First, consideration of the value added to the prod-

uct through U.S.-based production or U.S. job-

supporting economic activity may increase the selling

opportunities for American manufacturers that use

skilled labor and complex manufacturing processes to

“transform” relatively inexpensive foreign materials

or components into high value products. Under the cur-

rent and former Buy American Act rules, the value

added to an end product by the design, production, test-

ing, and manufacturing processes is irrelevant as long

as the product is manufactured in the United States

and the relative cost of the domestic and foreign

components meets the criterion specified in the FAR.

Thus, in the example above, the $1,000 of value added

to the refrigerator components by the American manu-

facturer through design, production, testing, and

management currently is not a consideration, even

though it constitutes half the cost to produce the

refrigerator.

By contrast, the rules that are promulgated in re-

sponse to Executive Order 14005 likely will consider

at a minimum the costs of producing the end product

in addition to the costs of the constituent components,

whether foreign or domestic, assuming the Buy Amer-

ican Act allows for such (see discussion below). The

FAR defines the cost of components to mean:

(1) For components purchased by the Contractor, the

acquisition cost, including transportation costs to the

place of incorporation into the end product (whether or

not such costs are paid to a domestic firm), and any ap-

plicable duty (whether or not a duty-free entry certifi-

cate is issued); or

(2) For components manufactured by the Contractor,

all costs associated with the manufacture of the compo-
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nent, including transportation costs as described in

paragraph (1) of this definition, plus allocable overhead

costs, but excluding profit. Cost of components does

not include any costs associated with the manufacture

of the end product.55

The missing consideration, as noted in the definition

above, is the cost associated with the manufacture of

the end product, which arguably is a proxy for the

value added to the end product or the economy by the

U.S.-based processes. By requiring consideration of

the value added through U.S.-based production or eco-

nomic activity, including design, manufacturing, and

testing, Executive Order 14005 appears to recognize

that the cost of an end product is not merely the sum of

its constituent parts. How encompassing these new

rules may be in terms of including other labor and pro-

duction costs remains to be seen. For example, should

U.S.-based indirect costs allocable to an end product

and built into the contractor’s cost and price structure

count towards the costs of producing the end product?

These types of questions will have to be answered.

Regardless, the Government likely can expand its

industrial base and promote U.S. economic activity by

casting a wider net in terms of the costs that count

towards meeting the Buy American Act’s requirements.

Next, the Executive Order requires an increase in

the numerical threshold for domestic content. The cur-

rent threshold for end products not wholly or predomi-

nantly of iron or steel or a combination of both is

55%.56 With the addition of costs associated with the

manufacture of the end product, assuming costs for

these activities qualify as content under the Buy Amer-

ican Act’s language, the threshold may increase to

65%, 75%, or more, although there is no way to pre-

dict this. Assuming for argument sake that the thresh-

old is increased to 75%, this would mean that an end

product would be considered domestic if the cost of its

domestic components together with the costs associ-

ated with the design, production, and testing (among

other things) of the end product exceed 75% of the

total cost of the end product.

Turning back to our refrigerator example, a refrig-

erator costs $2,000 to produce. $1,000 of these costs

are attributable to the cost of components, $500 of

which are domestic components. An additional $1,000

of costs are attributable to design, production, and test-

ing operations, all of which are associated with work

performed in the United States. Under the current FAR

requirements, the refrigerator is not a domestic end

product and, therefore, noncompliant with the “Buy

American—Supplies (Jan. 2021)” clause at FAR

52.225-1, because, even though it is 100% designed,

produced, and tested in the United States, the cost of

the domestic components does not exceed 55% of the

cost of all of the underlying components. However,

under a hypothetical new FAR rule that requires 75%

or more of the cost of an end product be attributable to

U.S.-based processes and/or domestic components, the

refrigerator would be compliant because $1,500 of the

$2,000 cost to produce the refrigerator are attributable

to U.S.-based manufacturing activities and domestic

content and, thus, the hypothetical 75% requirement is

satisfied.

There is one potentially significant obstacle to

adopting such an approach; namely, that the Buy

American Act expressly requires that manufactured

end products are “manufactured in the United States

substantially all from articles, materials, or supplies

mined, produced, or manufactured in the United

States.”57 This means that a reduction and/or potential

elimination of the cost-of-components test, such that

manufacturers could deliver end products consisting

of less domestic components, as long as they perform

more domestic operations, by regulatory fiat may be

contrary to law. The “substantially all” requirement

currently is interpreted to mean that more than 55% of

the cost of all components must be domestic.58 While

there is precedent for adjusting this threshold, there

presumably are limits to what constitutes substantially

all. With respect to COTS items, the complete elimina-

tion of the cost-of-components test arose from statu-

tory changes, not regulatory changes.59

Finally, it also is possible, that the FAR Council, in

consultation with the Administration, and based on the

potential statutory hurdle described above, goes in the

opposite direction and imposes a new domestic opera-

tions requirement in conjunction with an increased do-

mestic components threshold. In this scenario, sepa-

rate tests presumably would apply to U.S.-based
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processes (e.g., design, production, and testing) and

the cost of components. A dual track approach to do-

mestic content would make it more onerous for manu-

facturers to comply with Buy American Act require-

ments, but would offer more of an incentive for

contractors to increase U.S.-based operations, to the

extent they are performing any design, production, and

testing work overseas. Under this scenario the hypo-

thetical FAR rule might require that the cost of all do-

mestic components in the end product exceed 55% of

the total cost of all its components, thereby satisfying

the substantially all requirement, and that the value

added by U.S.-based processes (excluding compo-

nents) accounts for at least some percentage of the

remaining cost of producing the end product.

Again, turning back to our refrigerator example, this

would mean that the cost of the refrigerator compo-

nents produced in the United States would need to

exceed $550 or 55% of the total cost of all its compo-

nents ($1,000), and the value added by the U.S.-based

processes (e.g., design, manufacturing, testing) would

need to account for at least some percentage, let’s say

half, of the remaining cost of the refrigerator. Given

the cost of the refrigerator is $2,000 in this scenario

and the total cost of all of its components is $1,000,

the value added by the U.S.-based processes would

need to equal or exceed $500 to satisfy the hypotheti-

cal FAR rule.

Conclusion

Today American manufacturers that sell to the

Government face tremendous uncertainty as they at-

tempt to restructure their manufacturing processes and

supply chains to comply with the current Buy Ameri-

can Act requirements. For over six decades, the 50%

component test provided a predictable and straight-

forward method for determining whether goods were

domestic end products. Reflecting a shift toward

greater protectionism, and consistent with the broader

shift towards more regulatory action, Executive Order

13881 upended the longstanding 50% cost-of-

components test, while introducing a new standard for

end products wholly or predominantly of iron or steel

or a combination of both. While manufacturers are

busily scrambling to understand what the new FAR

rules mean for their businesses, Executive Order 14005

promises another wave of changes may be coming

soon.

Guidelines

These Guidelines are intended to assist you in

understanding the recent revisions to the FAR rules

implementing the Buy American Act and the potential

impact of likely future changes. They are not, however,

a substitute for professional representation in any

specific situation.

1. The traditional cost-of-components test has

changed. New domestic content rules apply to all end

products, and new, more complex rules apply to end

products consisting wholly or predominantly of iron

and steel. This means that the threshold question of

whether an end product consists wholly or predomi-

nantly of iron and steel must be answered at the outset

of any cost-of-components analysis.

2. End products consist wholly or predominantly of

iron and steel when the iron and steel content of an end

product exceeds 50% of the total cost of all its

components. For end products that consist wholly or

predominantly of iron and steel, such end products

comply with FAR 52.225-1 if they (a) are manufac-

tured in the United States and (b) consist of less than

5% foreign iron and steel components when compared

to the cost of all components, including non-iron and

non-steel components. There is no exception for COTS

items that consist wholly or predominantly of iron and

steel.

3. When end products do not consist wholly or

predominantly of iron and steel, the more traditional

cost-of-components test applies, but the domestic

content requirement has increased from 50% to 55%.

These types of end products comply with FAR

52.225-1 if they (a) are manufactured in the United

States and (b) consist of more than 55% domestic

components when compared to the cost of all compo-

nents or are a COTS item, in which case the cost-of-

components test is waived.

4. Significant changes to the rules implementing the

Buy American Act are coming. American manufactur-
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ers should monitor these rule changes closely to

determine how they will impact their relevant business

processes, supply chains, and compliance functions.
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