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Benefits and Pensions Monitor Online -- June 8, 2016 

Approach To DC ‘All Wrong’ 

The approach to help defined contribution pension plan members save for retirement is “all wrong,’ says 

Marlena Lee, vice-president, research, at Dimensional Fund Advisors. In the session ‘Managing 

Retirement Income Uncertainty: Our Approach to the Retirement Problem’ at its Toronto investment 

event, she said the industry needs to start thinking about monthly income in retirement, not net worth. 

She said it is more natural for people to think in terms of income ‒ how much they need to cover monthly 

expenses. However, if income is the goal, current tools don't go far enough to have a fully integrated 

investment solution. Income calculators, for example, determine wealth accumulated and the majority of 

investment options are still focused on maximizing wealth, rather than income. The bottom line, she said, 

is the uncertainty of income is not managed and without managing projected income uncertainty, 

participants cannot effectively plan and take actions to improve their retirement situation. 



THE POINT: 
 
a watch-out regarding employee 
retirement and savings plans: 
 
employers are legally liable for what their service providers 
tell their employees 
 
if you’re an employer who provides a capital accumulation 
plan of any kind: 
 
Don’t let your service providers tell your employees what 
they guess the employees will be getting from their account 
in future 
 
OR . . . Think very seriously and get legal advice if you’re 
going to let them do it 
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• Group RRSP (group registered retirement savings plan) 

• defined contribution registered pension plan 

• TFSA (tax free savings account) 

• DPSP (deferred profit sharing plan) 

• Non-registered plan 

 

All of these are capital accumulation plans – similar to a bank account 
where contributions and investment growth accumulate. 

 

 

This presentation has nothing to do with defined benefit pension plans. 
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What does this apply to? 



Who’s the “provider”? 
• Sun Life 
• Manulife 
• Great-West Life 
• Industrial Alliance 
• banks 
• credit unions 

 

Old world: 
The provider makes “tools” available so that employees can take action to press buttons, input information 
and actively control the “modelling” to come up with estimates of what their accounts will look like in future.  
If they don’t make a decision to use those “tools”, they aren’t given any estimates. 

New world: 
The provider unilaterally tells the employees how much they estimate the employees will get in future.  The 
provider is giving an estimate with no inputs whatsoever and no action by employees. 

The new world is that not a tool that has been provided.  It’s a unilateral communication from the provider. 
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Communicating the value of a retirement savings 
plan to employees 
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New world example:  Manulife 

*Your estimated income at retirement is 
expressed in today's dollars. It is an 
estimate of how much your future annual 
income would be worth today. 
 
Your estimated annual retirement income 
is an illustration only, not a guarantee of 
what you will have when you reach 
retirement age. Your actual retirement 
income may be higher or lower, 
depending on the performance of your 
investments. Neither Manulife, nor any of 
its agents, employees, or representatives 
are providing legal, tax, or investment 
advice. All contributions are subject to 
plan and legislative limits. 

John Brown 
 
The Current value of your account is 
$10,796.30.  If you continue your average 
monthly contributions until you retire at 
age 65, your estimated income during 
your retirement will be $39,500* each 
year. 
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New world example: Sun Life 
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New world: Sun Life (cont’d) 



• Provider sends email alerts to encourage employees to use the 
provider’s tools – asset allocation tools and retirement planner tools 

• The email can be configured to go to members of the plan who have not 
used those tools in the last year, for example 

• Providers have the ability to target emails to plan members who start 
using the tool but did not complete it within 14 days (etc.) 
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Old world: what did it look like? 
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Use online tools to reach your 
investment goals 
As an added value to members, Sun Life 
Financial’s Plan Member Services website 
offers free online tools to help you with 
your investment goals.  Take advantage of 
the retirement and financial planning 
calculators to plan your investment future.  
You can also use asset allocation and 
retirement planner tools to find out your 
investment personality and determine your 
future retirement savings.  Sign in to 
mysunlife.ca with your access ID and 
password and click on my money tools 
under the Resource Centre drop down 
menu. 
 
 
Note: The information is based on details 
you provided when completing 
the retirement planner.  Sign in to 
mysunlife.ca to review your results, see 
the assumptions made in these 
calculations, and redo the tool if your 
situation has changed since the last time 
you saved your results on September 20, 
2010. 
 



 

• Legal: 
 

• Negligent Misrepresentation 
• Breach of Contract 
• Breach of Fiduciary Obligation 

 

• Reputational 
• Story of the prosthetic dolphin fin 
• Disgruntled individuals may have a good point even though they may not have a valid legal claim 
• Are disclaimers adequate?  Do you really want to litigate?   
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What Exactly are the Risks Here? 



 

• The Cognos test - elements of negligent misrepresentation 
 

• Duty of care 
• An untrue, inaccurate or misleading statement, including an omission 
• Misrepresentation was made negligently 
• Reasonable reliance on the misrepresentation  
• Damages are suffered as a result 

 

• Claims can arise  
• in the course of day-to-day plan administration 
• when there is a substantive change to the pension plan 
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Negligent Misrepresentation: Case Law  



Gauthier v. Canada (2000) 185 DLR (4th) 660 (NBCA) 

• Facts: 
• Gauthier was an employee with the RCMP for 21 years 
• The RCMP Compensation Branch overestimated Gauthier’s pension  
• Gauthier retired from the RCMP and took a lower paying job 
• When the RCMP discovered the overpayment, the RCMP decreased the pension payments and 

asked for a repayment of all overpayments 

 

• Court decision: 
• The RCMP negligently misrepresented Gauthier’s pension 
• Gauthier retired in reliance upon erroneous calculations 
• The RCMP was liable to compensate Gauthier $78,000 for his loss 
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Negligent Misrepresentation: Case Law (cont’d)  



Deraps v. Labourer’s Pension Fund of Central and Eastern Canada (1999) 
179 DLR (4th) 168 (ONCA)  

• Facts: 
• The plan administrator gave Mr. and Mrs. Deraps forms containing the option to waive joint and 

survivor benefits 
• Mrs. Deraps signed the forms waiving her joint and survivor benefits 
• Mr. Deraps died less than a year later and Mrs. Deraps was denied benefits under the plan  
 

• Court decision: 
• The plan administrator owed a duty of care to Mrs. Deraps  
• The plan administrator must provide clear and accurate information  
• The plan administrator must clearly explain that signing the waiver may result in no pension benefits 
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Negligent Misrepresentation: Case Law (cont’d) 



Smith v. Casco 2011 ONCA 306  

• Facts: 
• Mr. Smith selected a pension that provided 5 years of guaranteed benefits and paid more upon 

retirement, but eliminated the joint and survivor benefit 
• Mrs. Smith signed a form waiving her spousal survivor pension without reading it clearly 
• Mrs. Smith brought a claim in negligent misrepresentation when the pension ended 2 years after Mr. 

Smith’s death, the end of the guarantee period  
 

• Court decision: 
• The trial judge held that the employer failed to advise Mrs. Smith of the consequences of signing the 

waiver 
• The Court of Appeal cited the statute which requires the waiver form to be approved by the 

Superintendent  
• The Court of Appeal found the waiver form to be substantially different from the form approved by 

the Superintendent  
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Negligent Misrepresentation: Case Law (cont’d) 



“3.3 Information and Tools Regarding Projected Account Balance at Retirement  

Plan administrators should consider providing members with information and tools to help 
them understand and estimate their plan benefits on retirement.  

Plan administrators should consider providing members, periodically, with an estimate or a 
general illustration of the accumulated value of the member’s account at retirement, as well 
as an estimate or example of the benefit that may result from the accumulated value.  

Members should be informed that statements regarding projected account balances and 
future benefits are estimates only, and the assumptions used in the estimates should be 
clearly stated.  

In addition, plan administrators should describe to members the purpose of the pension plan. 
Members should be informed that other sources of benefits or savings may be necessary to 
achieve their retirement income goals.” 
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WHY WHY WHY ???? 
 
CAPSA Guideline No. 8 – March 28, 2014 – Canadian 
Association of Pension Supervisory Authorities 



• In May 2013 the Department of Labor issued an advanced notice of proposed 
rulemaking (they called it ANPR).  It proposed that DC plans illustrate how a 
participant’s account would translate into a lifetime income stream.  It also 
suggested that sponsors could be exempt from claims regarding illustrations if 
they used a numerated methods and assumptions. 

• According to U.S. commentators, the 2013 ANPR generated quite a bit of 
controversy. 

• In May 2015 two U.S. senators introduced legislation that would require defined 
contribution plan sponsors to provide lifetime income stream information.  The 
proposed legislation provided for plan sponsors to be exempt from liability if 
Department of Labor assumptions and model disclosure rules were followed 
(summoned to the 2013 ANPR proposed rule). 

• In April 2016 it was reported that Phyllis Borzi, Assistant Secretary of Labor of the 
Employee Benefits Security Administration stated that the Labor Department is 
considering submissions and seeking data about the proposed new rule. 
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What’s happening in the U.S.?   
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