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Preface

Restructuring & Insolvency 2017
Tenth edition

Getting the Deal Through is delighted to publish the tenth edition of
Restructuring & Insolvency, which is available in print, as an e-book and
online at www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in key
areas of law, practice and regulation for corporate counsel, cross-border
legal practitioners, and company directors and officers.

Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on India, Isle of Man, Malaysia, Norway
and Vietnam.

Getting the Deal Through titles are published annually in print. Please
ensure you are referring to the latest edition or to the online version at
www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to readers.
However, specific legal advice should always be sought from experienced
local advisers.

Getting the Deal Through gratefully acknowledges the efforts of all

the contributors to this volume, who were chosen for their recognised
expertise. We also extend special thanks to the contributing editor,

Bruce Leonard of the International Insolvency Institute, for his continued
assistance with this volume.

GETTING THE /§<
DEAL THROUGH »

London
November 2016

www.gettingthedealthrough.com
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GLOBAL OVERVIEW

Global overview

Richard Tett Freshfields Bruckhaus Deringer

Alan W Kornberg Paul, Weiss, Rifkind, Wharton & Garrison LLP

In this year’s global overview, we reflect on business and legal trends
that we have seen over the last year.

Business

Commodities

For the restructuring world, there are perhaps three particular themes
in 2016 up to the early autumn: low commodity prices (especially for oil
and gas), low interest rates with generally benign conditions and Brexit.

Having fallen to under $30 a barrel (Brent) in January 2016, the oil
price rallied in the first half of 2016 up to low $50s in June before drop-
ping back a little. However, this recovery seems to have stalled, with
prices still trending below/around $50 a barrel and remaining less than
half their 2014 peak and below the ‘break-even’ price for many energy
producers. Indeed, it shows how dramatically the market has changed
when $50 is a good price and people hope for $60.

These low oil prices are driving global defaults, which have jumped
by 50 per cent since 2015 and hit their highest level since 2009. US cor-
porate defaults and bankruptcies in the energy sector explain much of
this rise, with European defaults in oil and gas trending at a much lower
level and overall European defaults still below the low term trailing
average. Markets are also seeing the pricing pressure in oil and com-
modities rippling out to groups that derive material revenue from the
oil industry - including areas like satellites.

Low commodities prices have also resulted in emerging mar-
kets being another area where advisers have been chasing mandates.
Russia, Ukraine, Latin America and the like are generating a significant
number of ongoing restructurings. The fall from grace of Brazilian tel-
ecom giant Oi, which filed for bankruptcy in June, is emblematic of the
fortunes of Brazil as the success of the noughties sinks into deep reces-
sion. Political and economic fallout from the Petrobras corruption scan-
dal, combined with low commodity prices and rising interest rates, have
piled pressure on cash-strapped companies. The same trends are evi-
dent across the Latin American economies, which are forecast to shrink
again in 2016 after contracting 1.2 per cent in 2015 (Bloomberg). The
issues here are extremely serious - as seen most clearly in Venezuela.

Zombies

Turning to the second theme, while the Fed is nudging rates up, gen-
erally interest rates remain low and have been dropping. In the search
for stimulus, a number of central banks have even set negative inter-
est rates for deposits (called an act of desperation by some commenta-
tors) - most notably the European Central Bank (cut to -0.4 per cent
in March 2016) and the Bank of Japan (-0.1 per cent in January 2016).
Following the Brexit vote (see more below), the Bank of England has
cut the base rate to a record low of 0.2§ per cent.

These low interest rates, taken with relatively benign economic
conditions and accommodating lenders, are allowing many struggling
companies to limp on and on - ‘zombie companies’. There remain a
good many overleveraged companies that appear to have no prospect
to growing themselves into their balance sheets, but which continue to
find lenders willing to extend facilities as the ‘least bad’ option.

Brexit

One of the shocks of the year was the UK’s vote to ‘Brexit.” Brexit
was heralded with widespread speculation of terrible consequences.
It is certainly right that the UK’s vote to leave the EU brings great

www.gettingthedealthrough.com

uncertainty and, for the short to medium term at least, is a negative for
the UK, the EU and, indeed, globally. However, thus far, the worries
do seem to have been overstated and, as happens so often, in practice
the markets go on - albeit with the longer term consequences of Brexit
remaining unknown.

Itis also worth reminding people that nothing has changed yet. The
UK first needs to issue an article 50 notice and, broadly, there follows
a two-year period before the exit takes place. The timing for the notice
is in the UK government’s discretion, and it currently seems likely that
the notice will be given in 2017, with an exit in 2019. However, issu-
ing the notice is a political question and, with so many EU member
state elections in the next year (including Germany, France and the
Netherlands), the EU landscape and the timing of the article 50 notice
are unclear.

One of the immediate consequences of the Brexit vote was the
slump in sterling to a 31-year low of $1.29 and it has stayed around
$1.30 since then. However, this is not as low as many predicted, reflect-
ing the negative but ‘not so negative’ effect of the Brexit vote. As with
oil prices, a prolonged slump in sterling will produce winners and los-
ers. Regarding the later, certain sectors, including real estate, tourism
and travel (out of the UK), construction and financial services, are
particularly exposed to the falling confidence resulting from post-
Brexit uncertainty.

Looking to other themes from 2016, the trend towards tougher
regulatory enforcement and fines looks set to continue on both sides
of the Atlantic though scaling back from the record fines on banks in
recent years. The fallout from the LIBOR-rigging scandal continues to
bite the financial services industry, with Barclays Bank recently reach-
ing a $100 million settlement in the US (following its £290 million fine
from UK regulators in 2012). Most recently in the US, Wells Fargo & Co,
one of the country’s biggest banks, was fined $185 million for allegedly
opening over two million unauthorised customer accounts in an effort
by bank employees to meet aggressive sales targets and increase bank
fees. In the wake of the scandal, the bank fired over 5,000 employees,
and its CEO and at least one other senior executive face forfeiting tens
of millions of dollars in compensation.

Further, in the US, business filings, predominantly in the energy
and commodities sectors but also in other segments, increased over
the prior year, and many expect filings to remain steady. Stakeholders’
litigation challenges to corporate transactions as a strategy to obtain
negotiation leverage continues, increasing the cost, duration and con-
tentiousness of complex corporate restructurings.

Legislation
As in 2015, restructuring and insolvency law reform is an ongoing
theme across all continents. Australia, perhaps in response to being
seen as having a relatively unhelpful regime for restructurings, is con-
ducting a wholesale review on barriers to business entries and exits. It
is consulting on the introduction of a safe harbour for directors in the
wrongful trading regime to strike a better balance between encour-
aging entrepreneurship and protecting creditors. This chimes with
reviews on the corporate insolvency framework that are under way in
the EU and separately in the UK, an initial response in the UK being
expected by October 2016.

The EU continues to be in reform mode. The Recast Regulation on
Insolvency Proceedings takes effect in June 2017 with a view to further

© Law Business Research 2016



GLOBAL OVERVIEW

Freshfields Bruckhaus Deringer and Paul, Weiss, Rifkind, Wharton & Garrison LLP

enhancing the existing framework for mutual recognition and coop-
eration in cross border insolvency matters. Following the Commission
Recommendation on a new approach to business failure and insol-
vency in 2014, the EU has also been seeking views on introducing a
harmonised approach to certain insolvency principles and standards
across the EU, including early restructuring and second chances. This
was expected to result in a new legislative initiative coming out of the
EU as early as this year, although it remains to be seen whether Brexit
will distract attention from this.

The Netherlandsresponded to the Commission Recommendation’s
focus on composition outside insolvency by introducing the ‘Dutch
scheme’, which, after some delays, is expected to go live some time
in 2017. Heavily influenced by the English scheme but with the ability
to cram down entire classes, it remains to be seen whether the Dutch
scheme can challenge the English scheme for pole position among
European restructuring tools, especially if the UK does Brexit.

India is preparing for an entirely new insolvency regime to come
into force in March 2017. The introduction of ‘The Insolvency and
Bankruptcy Code’ is intended to bring about a shift to a more creditor-
friendly regime in the hope of boosting debt markets and should make

insolvencies simpler and much quicker. The proposed changes to the
Indian regime are pretty radical, although successful implementation
will partially depend on the development of the right culture and judi-
cial infrastructure to support the regime.

Proposed legislation was introduced in the US to address the grow-
ing student loan debt, as well as Puerto Rico’s financial troubles. US
student loans total over $1.2 trillion and are viewed by many as a poten-
tially significant overhang on near-term US economic growth. Puerto
Rico, which owes over $72 billion to creditors, continues to struggle
financially. Given the US political climate in this election year, however,
the proposed legislation stalled and none was approved by Congress.

So what will 2017 bring? Global leaders continue to struggle with
the economic and social impact of the refugee and migration crisis
fuelled by the unrest in the Middle East and elsewhere. On both sides
of the Atlantic, there are likely to be major political changes with the US
Presidential election in late 2016 and the Dutch, French, German and
other EU elections in 2017. How these elections, impacted by the refu-
gee crisis and coupled with the implementation of Brexit, will shape the
business and legislative future will be an interesting question for next
year’s Getting the Deal Through.

Getting the Deal Through - Restructuring & Insolvency 2017
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Australia

Dominic Emmett and Sabrina Ng
Gilbert + Tobin

Legislation

1 Whatlegislation is applicable to insolvencies and
reorganisations? What criteria are applied in your country to
determine if a debtor is insolvent?

The Corporations Act 2001 (Cth) (the Act) is the central piece of federal
legislation that governs the registration, administration, insolvency
and reorganisation of companies incorporated in Australia. The Act
prescribes the manner to administer and regulate the winding up, lig-
uidation, administration and distribution of assets vested in insolvent
corporations and other prescribed commercial vehicles.

Section 95A of the Act states that a company is solvent if it can pay
its debts as and when they fall due and payable. A company that cannot
pay its debts when due and payable - or in other words is not solvent -
is insolvent.

The focus in Australian case law is the cash-flow position of the
company as opposed to a balance-sheet test. The courts have held that
any assessment of solvency should be considered in light of the com-
mercial reality of the company’s financial position taken as a whole
as opposed to a point in time assessment of the balance sheet taken
inisolation.

Courts

2 What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

The Federal Court of Australia and the supreme courts of each state and
territory have jurisdiction to hear matters relating to the insolvency of
a corporation (both civil and criminal offences arising from insolvency
proceedings). Matters pertaining to debt recovery and monetary com-
pensation can also be dealt with by other courts such as district courts,
county courts and magistrates’ courts within their jurisdictional limits.
The judicial institutions have discretion to transfer matters between
them if considered appropriate. It is generally only the Federal Court
and the supreme courts that have jurisdiction to wind up a company.
Two of the more common forms of insolvency process, voluntary
administration and receivership, often have no court involvement.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency
proceedings and what legislation applies to them? What
assets are excluded from insolvency proceedings or are
exempt from claims of creditors?

The Act governs the potential insolvency proceedings of all companies
incorporated in Australia and companies incorporated or possessing
separate legal personality in foreign jurisdictions that carry on business
in Australia along with building societies, credit unions and managed
investment schemes.

The provisions of the Act do not govern the potential insolvency
proceedings for:

government agencies;

state or federal corporate bodies; and
-+ entities created by statute that are not companies.

The individual statutes creating these bodies will normally provide for
their dissolution or winding up.

www.gettingthedealthrough.com

The following property is generally exempt from the claims of
unsecured creditors during the course of a winding-up proceeding:
property subject to a security interest;
trust property in which the company has no beneficial interest
(if the company is acting as trustee and has a right of indemnity
against the trust property for its costs of administering the trust,
the proceeds of that indemnity are available to pay the claims of
creditors who are owed debts incurred by the trust company in
administering the trust); and
any amount received by a debtor company in respect of insurance
taken out against third-party liability, which must be paid to the rel-
evant third party.

Where the company has entered into contracts of reinsurance, the pro-
ceeds of those policies are available to meet the company’s insurance
liabilities as a whole, not just the policy that was reinsured.

Public enterprises

4 What procedures are followed in the insolvency of a
government-owned enterprise? What remedies do creditors
of insolvent public enterprises have?

There is no precedent in Australia of a government-owned enterprise
becoming insolvent. Generally each government-owned enterprise is
established under a specific piece of legislation separate to the Act (be it
federal or at a state level). This legislation will provide for the winding-
up procedure and remedies creditors may have available (noting they
are limited compared to a corporate insolvency). Also worth noting is
that the test for insolvency is often different under such legislation. As
noted, creditors do have remedies, however, as the provisions will vary
from enterprise to enterprise, and as there has never been an actual
example of these provisions being tested it is difficult to generally com-
ment on how they would work in practice.

Protection for large financial institutions

5 Hasyour country enacted legislation to deal with the financial
difficulties of institutions that are considered ‘too big to fail’?

No.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable

(real) property?
The principal type of security that is taken on real property in Australia
is a mortgage, for which a registration system exists (referred to as the
Torrens Title system). Under this system, a mortgagor who has regis-
tered a mortgage with the relevant state or territory land title register
grants a legal charge over the land as opposed to transferring legal title
to the mortgagee. The mortgagor and mortgagee thereafter both pos-
sess a legal interest in the land. The mortgagor is free to deal with the
land (subject to any restrictions in the terms of the mortgage itself)
and retains the beneficial and legal interest in the land. The mortgagee
holds a legal charge that will confer actionable rights in the event of
default by the mortgagor.

It is also possible under the Australian system for an equitable
mortgage over land to exist. This arises in circumstances where the

9
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mortgage is not yet registered but the parties have an intention (often a
written agreement) to enter into one or the mortgagor deposits the title
deeds with the mortgagee.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable
(personal) property?

In 2012, the Personal Properties Securities Act 2009 (Cth) (PPSA) came
into force in Australia, modelled largely on equivalent legislation in
New Zealand and Canada. This legislation consolidated all of the exist-
ing registers on which security interests were previously registered and
amended many of the concepts and terms associated with taking secu-
rity over assets.

Security interest

The PPSA introduced a uniform concept of a ‘security interest’ to cover
all existing forms of security interests, including mortgages, charges,
pledges and liens. It applies primarily to security interests under which
an interest in personal property is granted pursuant to a consensual
transaction that, in substance, secures payment or performance of an
obligation. It also applies to certain deemed security interests such
as certain types of lease arrangement for certain terms, retention of
title arrangements and transfers of debts, regardless of whether the
relevant arrangement secures payment or performance of an obliga-
tion. ‘Personal property’ is broadly defined and essentially includes all
property other than land, fixtures and buildings attached to land, water
rights and certain statutory licences.

The legislation has introduced a new lexicon relating to security
in Australia. For instance, the traditional concept of a fixed and float-
ing charge has now been replaced by ‘general security agreement’ and
the PPSA now determines whether an asset is, in effect, subject to a
floating charge on the basis that only circulating assets, as defined by
the PPSA, will be treated as being subject to a floating charge for the
purposes of other legislation including the provisions of the Act that
provide priority of certain claims over floating charge assets. Generally,
attachment and perfection of a security interest occurs when the gran-
tor and the secured party execute a security agreement, although the
parties can defer attachment, and the security interest is registered
on the PPSA register. However, security interests over certain assets
can be perfected other than by way of registration, for example, by the
security holder controlling the relevant asset in the manner prescribed
by the PPSA.

It should be noted that the concept of security interest is broad
enough to capture pre-existing forms of security and the documentation
creating security has not changed significantly (ie, charges, debentures,
mortgages and pledges may still be used with certain amendments).

One of the most significant changes implemented by the PPSA is
to require the registration of retention of title arrangements in order to
protect a supplier’s title to the relevant supplied goods.

If a security interest is not perfected in accordance with the PPSA
the security interest will, on liquidation of the grantor, vest in the gran-
tor. This has created a paradigm shift for retention of title arrange-
ments since failure to perfect the retention of title arrangement (by
registration) will vest title in the relevant goods in the recipient of the
goods, despite the agreement between supplier and recipient that the
supplier retains title to those goods until they are paid for.

Non-PPSA property

The PPSA does not cover security interests in land or fixtures and build-
ings attached to land and a mortgage over real property must be regis-
tered under the Torrens Title system, which operates under Australian
law by registration on the relevant state or territory land title register
(see question §).

There are also certain assets such as statutory licences (such as
mining licences), which, by virtue of statute, are expressed to be out-
side the operation of the PPSA and any security interest over any such
asset is governed by common law.

There have been limited cases before the courts dealing with the
PPSA, and so at this stage the New Zealand and Canadian authorities
provide instructive (but non-binding) authority in respect of the inter-
pretation of the PPSA.

10

Unsecured credit

8 Whatremedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment
attachments available? Do any special procedures apply to
foreign creditors?

A creditor may commence proceedings through the courts to recover
outstanding amounts owing by a recalcitrant debtor company. A credi-
tor, at the same time, may also request that the court order injunctive
relief to freeze the assets of the company if there is a risk of assets or
value being dissipated. A failure to plead a substantive defence will
generally enable a default judgment to be granted and the creditor
may, after this, take steps to wind the debtor company up.

The court has extensive powers to compel compliance and enforce
a range of remedies including seizure of assets, diversion of a debtor
company’s income and orders for winding up of the company. In rela-
tion to special procedures, the relevant rules of court provide that for-
eign creditors may be required to provide security for costs (ie, a sum of
cash to the courts) of enforcing a judgment in Australia.

The options available to unsecured creditors of an insolvent com-
pany or company in distress are limited. Once a company is placed into
administration or liquidation, a statutory moratorium will apply to any
proceedings commenced, including any enforcement proceedings.
The statutory moratorium is addressed in greater detail in question 15.

Voluntary liquidations

9 What are the requirements for a debtor commencing a
voluntary liquidation case and what are the effects?

Under the Act both the members of the company and also the creditors
have the option under certain circumstances to commence a voluntary
winding up of a company. Neither procedure requires court sanction.
The determinative factor for which voluntary regime may be pursued is
the company’s solvency position.

Members’ voluntary winding up

A members’ voluntary liquidation is a solvent winding up. It requires
that the directors of the company make a declaration of solvency under
section 494 of the Act. The declaration of solvency requires that the
directors of the company to form the opinion, after an inquiry into the
affairs of the company, that the company will be able to discharge its
debts in full within 12 months of the commencement of winding up.
This is coupled with a special resolution (ie, at least 75 per cent of votes
cast by members entitled to vote on the resolution) of the members to
wind up the company. Subsequently, a copy of this resolution must be
lodged with the Australian Securities and Investments Commission
(ASIC) within seven days, to be published in the gazette within 21 days.

Creditors’ voluntary winding up

A creditors’ voluntary winding up arises when the company is in fact

insolvent. It can occur in a numbers of circumstances, including:
if the members of the company by special resolution resolve that
the company be wound up and the directors cannot provide a sol-
vency declaration. In these circumstances the liquidator appointed
is obliged to convene a creditors’ meeting within 11 days of the day
of the passing of the special resolution. At the meeting of creditors,
the creditors may resolve to appoint a different liquidator, and also
appoint a committee of inspection, being a representative group
of creditors;
in situations where a liquidator appointed by the members forms
the opinion that the company is in fact insolvent will convert the
process from a members’ voluntary winding up into a creditor’s
voluntary winding up; and
a company may also enter a creditors’ voluntary winding up at the
end of an administration if the creditors resolve to at the second
creditors’ meeting.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

Under Australian law a compulsory liquidation will involve applica-
tion to and orders from the court. A creditor or other eligible applicant
must lodge an application with the court to wind up a company. On an
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application to wind up the company in insolvency, the creditor must

show that the company is unable to pay its debts as and when they

fall due.
There are two situations in which a company will be held to be
unable to pay its debts:

+ if the company has not paid a claim for a sum due to a creditor
exceeding A$2,000 within 21 days of service of a prescribed writ-
ten statutory demand (the Act sets out specific requirements); or
if it is proved to the court as a question of fact that the company is
unable to pay its debts as they fall due.

Grounds are also available for a creditor to apply to the court for wind-
ing-up orders against a company not necessarily related to solvency,
including that it is ‘just and equitable’ to do so or because of a dead-
lock at a shareholder or director level affecting the ability to manage
the company.

After a winding-up order, management of the company is removed
from the directors and the company will likely cease as a going concern
(except as is necessary to proceed with the winding up). The liquida-
tor appointed will take control of the affairs of the company and his
or her duties include realising the company’s assets for the benefit of
the creditors.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal
financial reorganisation and what are the effects?

Voluntary administration
The purpose and operation of voluntary administration is outlined
in Part §5.3A of the Act. Voluntary administration has been compared
to the Chapter 11 process in the United States, however, unlike the
Chapter 11 process voluntary administration is not an in situ debtor
process. In a voluntary administration the creditors control the final
outcome to the exclusion of management and members. The credi-
tors ultimately decide on the outcome of the company, and in practice
it rarely involves returning management back to the former directors.
The purpose of Part §.3A is to either:
maximise the chances of the company, or as much as possible of its
business, continuing in existence; or
- result in a better return for the company’s creditors and members
than would result from an immediate winding up, if it is not pos-
sible for the company or its business to continue in existence.

An administrator may be appointed in three possible ways under

the Act:

+ by resolution of the board of directors that in their opinion the
company is, or is likely to become, insolvent;
a liquidator or provisional liquidator of a company may, by writing,
appoint an administrator of the company if he or she is of the opin-
ion the company is, or is likely to become, insolvent; and
a secured creditor who is entitled to enforce security over the
whole or substantially whole of a company’s property may, by writ-
ing, appoint an administrator if the security interest is over the
property and is enforceable.

An administrator has wide powers, and will manage the company to
the exclusion of the existing board of directors. Once an administrator
is appointed, a statutory moratorium is activated that restricts the exer-
cise of rights by third parties under leases and security interests and in
respect of litigation claims, which is designed to give the administra-
tor the opportunity to investigate the affairs of the company, and either
implement change or be in a position to realise value, with protection
from certain claims against the company. A secured creditor with secu-
rity over whole or substantially whole of the assets of the company
has 13 business days following the appointment of the administrator
to exercise right under the security granted in its favour (ie, appoint
areceiver).

There are two meetings over the course of an administration criti-
cal to the outcome of the administration. Once appointed, an adminis-
trator must convene the first meeting of creditors within eight business
days (at such meeting the identity of the voluntary administrator is con-
firmed, the remuneration of the administrator is approved and a com-
mittee of creditors may be established). The second creditors’ meeting
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is normally convened 20 business days after the commencement of the
administration (this may be extended by application to the court). At
the second meeting the administrator provides a report on the affairs
of the company to the creditors and outlines the administrator’s views
asto the best option available to maximise returns. There are three pos-
sible outcomes that can be put to the meeting:
- enter into a deed of company arrangement (DOCA) with creditors
(discussed further below);
wind the company up; or
+  terminate the administration.

The administration will terminate according to the outcome of the sec-
ond meeting (ie, either by progressing to liquidation, entry intoa DOCA
or returning the business to operate as a going concern (although this is
rare)). When the voluntary administration terminates, a secured credi-
tor that was estopped from enforcing a security interest because of the
statutory moratorium becomes entitled to commence steps to enforce
that security interest unless the termination is because of the imple-
mentation of a DOCA approved by that secured creditor.

DOCA

A DOCA is effectively a contract or compromise between the company
and its creditors. Although closely related to voluntary administration,
it should in fact be viewed as a distinct regime, where the rights and
obligations of the creditors and company differ from those under a vol-
untary administration.

The terms of a DOCA may incorporate that which make its opera-
tion similar to a voluntary administration (giving similar rights to a
deed administrator as a voluntary administrator), but may also provide
for, inter alia, a moratorium of debt repayments, a reduction in out-
standing debt and the forgiveness of all, or a portion of, the outstand-
ing debt. It may also involve the issuance of shares, and can be used as
away to achieve a debt-for-equity swap.

Entering into a DOCA requires the approval of a bare majority of
creditors both by value and number voting at the second creditors’
meeting. A DOCA will bind the company, its shareholders, directors
and unsecured creditors. Secured creditors do not need to vote at the
second creditors’ meetings and only those who voted in favour of the
DOCA at the second creditors’ meeting are bound by its terms. Unlike
a scheme of arrangement, court approval is not required for a DOCA
to be implemented provided it is approved by the requisite majority
of creditors.

Upon the execution of a DOCA the voluntary administration ter-
minates. The outcome of a DOCA is generally dictated by the terms
of the DOCA itself. Typically, however, once a DOCA has achieved its
goal it will terminate. If a DOCA does not achieve its goals or is chal-
lenged by creditors it may be terminated by the court.

Schemes of arrangement

A scheme of arrangement is a restructuring tool that sits outside of
formal insolvency: the company may become subject to a scheme of
arrangement whether it is solvent or insolvent.

Ascheme of arrangement is a proposal put forward (with input from
management, the company or its creditors) to restructure the company
in a manner that includes a compromise of rights by any or all stake-
holders. The process is overseen by the courts and requires approval
by all classes of creditors. The pre-existing management remains in
control of the company during the process (and also depending on the
terms of the scheme itself after its implementation). In recent times
schemes of arrangement have become more common, in particular for
complex restructures involving debt for equity swaps in circumstances
where the number of creditors within creditor stakeholder groups may
make a contractual and consensual restructure difficult.

A scheme of arrangement must be approved by at least 50 per cent
in number and 75 per cent in value of creditors in each class of credi-
tor. Classes are determined by reference to commonality of legal rights
and only those creditors who rights will be affected, compromised or
amended by the scheme need be included. It must also be approved by
the court in order to become effective.

The outcome of a scheme of arrangement is dependent on the
terms of the arrangement or compromise agreed with the creditors,
but most commonly, a company is returned to its normal state upon
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implementation as a going concern but with the relevant compromises
having taken effect.

The scheme of arrangement process does however have a num-
ber of limiting factors associated with it, including cost, complexity of
arrangements (ie, class issues), uncertainty of implementation, timing
issues (ie, because of various procedural requirements for holding the
meetings, and as it must be approved by the court it is subject to the
court timetable and can only be expedited to a certain extent) and the
overriding issue of court approval (ie, a court may exercise its discre-
tion to not approve a scheme of arrangement, despite a successful vote,
if it is of the view that the scheme of arrangement is not equitable).

These factors explain why schemes of arrangement tend only to be
undertaken in large corporate restructures and in scenarios with suf-
ficient time for execution and implementation to accommodate the
procedural and courts’ requirements.

Involuntary reorganisations

12 What are the requirements for creditors commencing an
involuntary reorganisation and what are the effects?

Receivership

Unlike the United Kingdom receivership is still an option available to
secured creditors in Australia. Receiverships, particularly coordinated
appointments at a holding company level, can and have been used to
effect corporate restructures and reorganisations.

There are two ways in which a receiver or receiver and manager
may be appointed to a debtor company. The most common manner
is pursuant to the relevant security document granted in favour of the
secured creditor when a company has defaulted and the security has
become enforceable. Far less common in practice is the appointment of
areceiver pursuant to an application made to the court. Court appoint-
ments are normally done to preserve the assets of the company in cir-
cumstances where it may not be possible to otherwise trigger a formal
insolvency process. However, given the infrequency of court-appointed
receivers this article focuses on privately appointed receivers.

For a privately appointed receiver the security document itself
will entitle a secured party to appoint a receiver, and will also outline
the powers available (supplemented by the statutory powers set out in
section 420 of the Act). Generally, a receiver has wide-ranging pow-
ers including the ability to operate, sell or borrow against the secured
assets. The appointment is normally effected contractually through a
deed of appointment and indemnity, and the receiver will be the agent
of the debtor company, not the appointing secured party.

On appointment a receiver will immediately take possession of the
assets subject to the security. Once in control of the assets the receiver
may elect to run the business if the receiver is appointed over all or
substantially all of the assets of a company. Alternatively, and depend-
ing on financial circumstances, a receiver may engage in a sale pro-
cess immediately. While engaging in a sale process a receiver is under
a statutory obligation to obtain market value, or in the absence of a
market, the best price obtainable in the circumstances. This obligation
is enshrined in section 420A of the Act. It is this duty that has tradi-
tionally posed the most significant stumbling block to the adoption of
prepackaged restructure processes through external administration.
Often referred to a ‘prepack’, this is where a restructuring is devel-
oped by the secured lenders prior to the appointment of a receiver and
is implemented immediately or very shortly after the appointment is
made. This is because of the concern that a prepackaged restructur-
ing that involves a sale of any asset without testing against the market
could be seen to be in breach of the duty under section 420A. Sales pro-
cesses conducted immediately prior to appointment or the potential
for immediate dilution of value are increasingly facilitating receiver-
ship sales without a full testing of the market.

Once a receiver has realised the secured assets and distributed the
net proceeds to the secured creditors (returning any surplus to subordi-
nated security holders or the company) he or she will retire in the ordi-
nary course.

Voluntary administration

As referred to in question 11 a secured creditor can often appoint an
administrator to force a reorganisation as an alternative to exercis-
ing its security. Once the voluntary administration occurs the credi-
tors are in control of the company’s fate (including any restructuring
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or reorganisation) and the success of which will be dependent on the
relevant majority, by number and dollar value, voting in favour of
it. The effects of this procedure are referred to above under ‘volun-
tary administration’.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency
proceedings in particular circumstances? If proceedings
are not commenced, what liabilities can result? What are
the consequences if a company carries on business
while insolvent?

When a company is insolvent or likely to become insolvent its board
of directors can appoint a voluntary administrator under Part 5.3A and
the appointment itself is a defence under the Act to insolvent trading.
There is, however, no explicit statutory provision obliging companies to
commence such insolvency proceedings. Directors have a duty under
the Act to prevent insolvent trading. If a company enters into liquida-
tion Part 5.7B, division 4 makes directors who breach this duty liable
to compensate the company for all new debts incurred from the time
a company is found to have become cash-flow insolvent. Therefore,
a director may suffer civil or criminal liability for insolvent trading
where he or she knew, or had reasonable grounds for suspecting, that
the company was insolvent or would become insolvent. These provi-
sions are intended to compel directors to take active steps (such as the
appointment of a voluntary administrator) in an expeditious manner,
thereby protecting members and creditors from the continuation of
insolvent businesses.

In addition to the potential liability of directors, should the com-
pany continue to carry on business while insolvent, certain transac-
tions the company enters into with third parties may be subject to
challenge and ultimately be held to be void should the company for-
mally enter into liquidation (for example, unfair preference or uncom-
mercial transaction). See question 39 for further information.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business
during a reorganisation? What conditions apply to the use
or sale of the assets of the business? Is any special treatment
given to creditors who supply goods or services after the
filing? What are the roles of the creditors and the court in
supervising the debtor’s business activities? What powers can
directors and officers exercise after insolvency proceedings
are commenced by, or against, their corporation?

During an informal reorganisation or formal scheme of arrangement,
the ability of a debtor company to carry on its business will depend
upon the terms of agreement with its creditors.

This position differs, however, if the restructuring occurs within
the context of a receivership or an administration. Control of the com-
pany is transferred from the directors to the administrator or receiver.
An administrator has wide-ranging powers to carry on the business of
the company where that is consistent with the purpose of the admin-
istration, whereas a receiver has wide-ranging powers provided for
under the Act and the security agreement itself.

For the purposes of carrying on the business, the administrator has
the power under section 437A to pay creditors who supply goods or ser-
vices to the company after the company has gone into administration
in preference to ordinary unsecured creditors. The administrator must
report periodically to creditors to seek approval for proposals embarked
upon in furtherance of the administration. The creditors may appoint
a creditors’ committee to supervise the administration. Administrators
may apply to the court for directions regarding the manner in which to
conduct the administration. Creditors may also apply for relief against
the administrator, which could involve removal.

A receiver may continue to run the business as a going concern
with a view to maximising the return available to the secured credi-
tor. Services engaged (including the providers of goods and services)
are treated as costs of the receivership and the preferential payment of
such costs is provided for in the appointment document. The sale of the
assets of the business is addressed in question 18.

Generally after formal insolvency proceedings are commenced the
power and roles of company officers are at the discretion of the insol-
vency administrator appointed (receiver, administrator or liquidator)
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who is ultimately responsible for those roles (for example, carrying on
the business of the company). In an informal workout where there has
been no formal appointment the company officers continue to be able
to exercise all powers unless otherwise agreed with creditors.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal
proceedings or the enforcement of claims by creditors apply
in liquidations and reorganisations? In what circumstances
may creditors obtain relief from such prohibitions?

Receivership

During a receivership no moratorium exists, and creditors may take
action against the company including initiating court proceedings,
but such actions are treated as unsecured claims (subordinated to
the claims of the secured creditors who appointed the receiver). The
receiver is likely to be in control of the company’s material assets and is
permitted to realise such assets for the benefit of the secured creditor
only (any surplus is provided to the company and would be available for
distribution to unsecured creditors).

Voluntary administration

The Act provides for a moratorium over legal proceedings as an auto-
matic consequence of a company entering into voluntary admin-
istration. Consequently, no legal proceedings can be initiated or
proceeded with except with the administrator’s written consent or
leave of the court. An exception, however, is made in the case of crimi-
nal proceedings.

Liquidations

After the commencement of a winding up of a company, or after
appointment of a provisional liquidator, legal proceedings are not to
be commenced or continued against a company without leave of the
court, pursuant to section 471B of the Act. Secured creditors are gener-
ally granted immunity from this process by section 471C, assuming the
validity of their security, as they remain entitled to realise their security
despite the liquidation.

Where a statutory moratorium exists, while not determinative, a court
is more likely to grant leave for a claimant to proceed against the com-
pany if there is a public interest aspect to the claim, such as in the case
of claims brought by regulators for statutory breaches, or where the
claimant will have access to insurance proceeds.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured
or unsecured loans or credit? What priority is given to such
loans or credit?

Voluntary administration

A voluntary administrator is given the power under section 437A of the
Act to manage the affairs of the company and to raise loans on secu-
rity over company assets to carry on the business of the company. The
repayment of this credit is treated as an expense of the administration
and is given statutory priority over ordinary unsecured creditors.

DOCA

Whether a deed administrator has the power to raise loans will depend
on the terms of the DOCA. The repayment of this credit will usually
be treated as an expense of the deed administration and will be given
priority distributions to creditors.

Liquidation

Liquidators are expressly permitted to obtain credit under section 477,
whether on the security of company property or otherwise, as far as is
necessary for the beneficial disposal or winding up of the company.
Such credit will have priority over ordinary unsecured creditors but
only in respect of the new funds and up to the value of the security.

Receivership

The terms of the appointment document and section 420 of the Act
provide receivers with wide-ranging powers (including the ability to
borrow). Such borrowings are treated as expenses of the receivership
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and are provided priority, or alternatively the original security docu-
ment may provide that such financing is to be afforded the same prior-
ity as the first-ranking security.

Schemes of arrangement

Obtaining financing and use of assets as security in a scheme of
arrangement and informal voluntary reorganisations is solely a matter
for agreement between the company and its creditors.

Set-off and netting

17 Towhat extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can
creditors be deprived of the right of set-off either temporarily
or permanently?

Liquidation

Set-off refers to the right of a creditor to plead a debt due from the
debtor as a defence to all or part of the debtor’s claim made against it.
Section 553C of the Act provides that statutory set-off is available in a
liquidation scenario where there has been a mutual dealings between
the distressed company and relevant creditor. In such circumstances
an automatic account is taken of the sum due from the one party to the
other in respect of those mutual dealings and the sum due from the one
is to be set off against any sum due from the other.

Only the balance of the account is admissible as proof against the
company or is payable to the company. The Act allows a broad range
of claims to be capable of set-off. The rule entitles creditors who are
also debtors to have preference over the general body of creditors. Only
unsecured creditors and secured creditors that choose not to rely on
their security may take advantage of the rule.

A creditor is, however, unable to claim the benefit of set-off if he
or she had, at the time of the relevant transaction, notice of insolvency
of the company. Further, a creditor cannot offset any existing claim or
debt of the company against new claims or debts that may arise during
the period of administration.

Other reorganisations

In other reorganisations, there is no statutory right of set-off and the
creditor must rely on any contractual rights they may have. Those
rights will be subject to a statutory lien that has attached to the com-
pany’s property at the time that the set-off is made. In practice, how-
ever, administrators and deed administrators will recognise set-off as
if section §53C did apply as generally creditors can claim prejudicial
treatment if they receive less from administrators or under DOCAs
than they would under a liquidation scenario.

Sale of assets

18 Inreorganisations and liquidations, what provisions apply
to the sale of specific assets out of the ordinary course of
business and to the sale of the entire business of the debtor?
Does the purchaser acquire the assets ‘free and clear’ of
claims or do some liabilities pass with the assets? In practice,
does your system allow for ‘stalking horse’ bids in sale
procedures and does your system permit credit bidding
in sales?

Receivership

As noted, a receiver is under a statutory obligation to obtain market
value or, in the absence of a market, the best price obtainable in the
circumstances under section 420A of the Act. Upon a sale the receiver
will transfer the assets free of security interests (a release will be pro-
vided by the appointing secured creditor) and often the terms of any
intercreditor arrangements will provide for the automatic release of
subordinated security. In circumstances where an automatic release
mechanism is not provided for, direct negotiations will need to take
place with the secured subordinated creditors.

Voluntary administration

A voluntary administrator may sell assets, noting, however, it is not
permitted to sell assets subject to security without consent (nor-
mally, a receiver will be appointed and have control over such assets).
Administrators can apply to the court if such consent is not given and
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the court may make an order if it is satisfied that the secured creditor is
adequately protected.

Liquidations

Liquidators appointed in the context of either voluntary or compulsory
liquidations can sell or otherwise dispose of unencumbered property
of the company without needing to seek approval from the court or
other parties to the liquidation. The purchaser will acquire the assets
unencumbered unless there are debts or liabilities passing to the pur-
chaser as provided for in the sale documentation. If assets are encum-
bered, consent of the encumbrancer will be required unless a court
directs otherwise.

A liquidator owes fiduciary duties to the company. In realising
company property, a liquidator (or administrator) has a duty to obtain
the highest possible price for the assets of the company, keeping in
mind that the winding up should not be unnecessarily protracted.
Property may be sold in any way the liquidator deems fit, including
private contract and, usually, public auction. While creditors may pur-
chase assets of the company, the purchase price will not be able to be
set off against the debt owed to the creditor by the company. Instead,
any funds raised by the sale of company property will be for the benefit
of the creditors as a whole, to be distributed according to the relevant
distribution rules.

Schemes of arrangement

The terms of the scheme itself will provide for the disposal of assets
and any associated release of security required. Such releases will not
be automatic, however, and will need either agreement from the credi-
tors or the provision of such release in associated finance and secu-
rity documents.

Informal reorganisations

In an informal reorganisation of a company the conditions of the
reorganisation and sale or use of assets are as negotiated with the rel-
evant creditors.

Stalking horse bids
While there is nothing to prevent stalking horse bids, they seldom
occur in the Australian context.

Credit bids

Credit bids are permissible under Australia law and generally a means
of pursuing loan-to-own strategies. The offer will be assessed in light
of the relevant sales process conducted and the nature of the insol-
vency administration the company is subject to. Courts generally have
limited involvement in assessing a credit bid (save as part of a scheme
of arrangement or where a sale has been challenged). In such circum-
stances the court will scrutinise the credit bid in light of the situation
generally as well as against other proposals received and in light of
any sale process run (if required). There would be no prohibition on an
assignee of the original secured creditor making a credit bid (provided
the assignment was valid under law).

Intellectual property assets in insolvencies

19 May anIP licensor or owner terminate the debtor’s right to
use it when an insolvency case is opened? To what extent may
an insolvency administrator continue to use IP rights granted
under an agreement with the debtor? May an insolvency
representative terminate a debtor’s agreement with a licensor
or owner and continue to use the IP for the benefit of
the estate?

Pre-existing contractual arrangements will govern a licensor’s ability
to terminate a debtor’s entitlement to use intellectual property. There
is no ipso facto protection afforded under Australian law.

A company administrator’s power under section 437A to carry on
and manage the property of the business extends to the use of intellec-
tual property granted under an agreement with the debtor. Likewise, a
receiver, in the absence of a licensor exercising termination rights, may
also continue to use intellectual property.
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Personal data in insolvencies

20 Where personal information or customer data collected by an
insolvent company is valuable to its reorganisation, are there
any restrictions in your country on the use of that information
in the insolvency or its transfer to a purchaser?

There are no restrictions on the use of personal information or cus-
tomer data that apply in an insolvency that would not have otherwise
applied to use by the company in a solvent context. For example, while
there are restrictions against the use of personal information under
Australian privacy laws, those laws will generally not prevent the trans-
fer of that information to a purchaser as part of the sale of the com-
pany’s business.

A company administrator’s power under section 437A to carry
on and manage the property of the business extends to the use of
customer data collected by the company in its business. Likewise, a
receiver, in the absence of specific contractual terms to the contrary,
may also continue to use customer data collected by the company in
the course of the business.

Rejection and disclaimer of contracts in reorganisations

21 Canadebtor undergoing a reorganisation reject or disclaim
an unfavourable contract? Are there contracts that may not
be rejected? What procedure is followed to reject a contract
and what is the effect of rejection on the other party? What
happens if a debtor breaches the contract after the insolvency
case is opened?

Liquidators are given the specific ability to disclaim property or uncom-
mercial contracts under Part 5.6, division 7A of the Act. A liquidator
can, subject to objections being made to the court by aggrieved par-
ties, disclaim onerous property in writing. Court approval is required
for disclaiming contracts as this is likely to adversely aftect third-party
interests. There are no specific provisions for disclaimers in a voluntary
liquidation, although the court has wide powers to control these reor-
ganisations and application can be made to the court.

Receivers and administrators are not given specific powers to dis-
claim contracts, they may, however, look to ignore contracts with any
resulting damages claim being unsecured against the company (not the
receiver or the administrator personally).

If the debtor (either acting by the insolvency administrator
appointed or otherwise) breaches the contract after formal insolvency
has commenced then the aggrieved counterparty has all remedies
available to it under contract law (including claim for damages and
any right to terminate). Any such damage will be an unsecured claim
as against the debtor company itself and only in very limited circum-
stances will an order for specific performance be made against the
debtor company.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings?
Are there certain types of insolvency disputes that may not
be arbitrated? Will the court allow arbitration proceedings
to continue after an insolvency case is opened? Can disputes
that arise in an insolvency case after the case is opened be
arbitrated with the consent of the parties? Can the court direct
the parties to such disputes to submit them to arbitration?

There are no restrictions under Australian law preventing a distressed
company or its creditors from pursuing alternative dispute resolution
options, such as arbitration or mediation. The success or willingness
to engage in these procedures will obviously be dictated by the parties
involved. These arrangements, however, are not without their limita-
tions. For example, there is no obligation on creditors to agree to an
informal arrangement and any one creditor can veto a proposed arbi-
tration or mediation outcome if its rights with regard to the others
creditors are directly affected (or act outside its restrictions). Its non-
binding nature provides sufficient disincentive for creditors to consider
these procedures, and it is rarely seen.

It should be noted that courts will generally allow arbitration pro-
ceedings to continue while insolvency proceedings remain open to aid
the just and expeditious resolution of creditors’ claims.
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Successful reorganisations

Insolvency processes

23 What features are mandatory in a reorganisation plan? How
are creditors classified for purposes of a plan and how is the
plan approved? Can a reorganisation plan release non-debtor
parties from liability, and, if so, in what circumstances?

A scheme of arrangement must be approved by a majority of creditors
voting on the resolution and holding at least 75 per cent in value and
50 per cent in number of voting creditors in each class. If approved by
the creditors, supplementary approval by the court is required at the
second court hearing. Schemes of arrangements may provide for the
release of third parties (as opposed to DOCAs where the courts have
held it is not possible).

In the context of a voluntary administration, creditors may resolve
that the company should execute a DOCA. The company must execute
the instrument within 15 business days of such a resolution. A DOCA
can be varied by either a subsequent resolution of creditors or by the
court. A validly passed DOCA binds all unsecured creditors, regard-
less of whether they voted in favour of the DOCA. The administrator,
in recommending that the creditors enter into a DOCA, is required
to provide creditors with sufficient information about the proposed
arrangement when giving notice of the second meeting. Entitlements
of employees must be provided the same level of priority in a DOCA as
in a winding up, unless the employees agree otherwise.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?

The voluntary administration regime was introduced into the Act to
provide distressed companies with a process to initiate an expedited
reorganisation without court approval. A voluntary administrator is
required to complete the investigations relating to the company’s busi-
ness, property, affairs and financial circumstances about four to six
weeks after his or her appointment. The administrator is then required
to convene a creditors’ meeting at which the administrator provides the
creditors with a detailed report of the investigation and recommenda-
tions. The creditors then decide between three alternatives: to execute
a DOCA, to wind up the company or to end the administration.
As to receivership, see question 12.

Unsuccessful reorganisations

25 Howisaproposed reorganisation defeated and what is the
effect of a reorganisation plan not being approved? What if
the debtor fails to perform a plan?

A scheme of arrangement may either be defeated by a creditors’ vote or
not be sanctioned by the court. Should either of these occur, there is no
automatic process that occurs, rather the company reverts back to its
pre-existing state (which may include financial difficulties).

A proposed reorganisation through a DOCA may be defeated by a
majority of creditors at the second meeting. At such meeting the credi-
tors may vote for the company to be wound up or to give back the con-
trol of the company to the directors, thus ending the administration,
rather than executing a DOCA. Further, if the company fails to execute
a DOCA within 15 business days of a successful resolution at a second
creditors’ meeting, the company will enter into a creditors’ voluntary
winding up. Once executed, if there is a material contravention of the
DOCA by the debtor company, a creditor or other interested person
may apply for the termination of an executed DOCA by an order of the
court. If an order is granted, the company again enters into a creditors’
voluntary winding up.

An aggrieved creditor might also look to terminate a DOCA on the
grounds of unfair prejudice.
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26 During aninsolvency case, what notices are given to
creditors? What meetings are held? How are meetings called?
What information regarding the administration of the estate,
its assets and the claims against it is available to creditors or
creditors’ committees? What are insolvency administrators’
reporting obligations? May creditors pursue the estate’s
remedies against third parties?

Voluntary administration

Notice of the appointment of an administrator must be lodged with
ASIC within one day and creditors must be notified of the appointment
within three days.

The administrator must convene a meeting of creditors within
eight business days of his or her appointment. Notice of this meeting
must be given in writing to as many creditors as is reasonably practi-
cable at least five business days before the meeting and published in
a public newspaper. At this meeting, creditors have the opportunity
to appoint a different administrator and may also decide whether to
appoint a consultative committee of creditors to assist the administra-
tor. Although the committee cannot give directions to the administra-
tor, it can compel the administrator to report on matters relating to the
administration. The committee is also in a fiduciary relationship with
the creditors and thus cannot profit from their role.

The second creditors’ meeting must be convened by the adminis-
trator within five business days after the ‘convening period’. The con-
vening period is 20 business days from the date the administration
begins and the same notice requirements apply. This is extended to
25 business days if the administration begins in December or occurred
less than 25 days before Good Friday. The notice of the meeting must
be accompanied by a report setting out the company’s business, prop-
erty, affairs and financial circumstances and a statement expressing
the administrators’ opinion on each of the options available to the
creditors (executing a DOCA, returning control of the company to the
directors or winding up the company). If the administrator proposes a
DOCA, details of the proposed DOCA must also be provided. At the
meeting, the creditors decide and vote on which of the three available
options they wish to pursue. The administrator presides at both the first
and second meetings.

The reporting obligations of an administrator include the following:

lodge notice of appointment with ASIC by the next business day

following appointment, and advertise appointment within three
business days;

prepare and lodge a report with ASIC where it is suspected that an

officer, employee or member of the company has committed an

offence in relation to the company; and

where the creditors vote to wind up the company, to lodge a

copy of that resolution with ASIC within five business days of it

being passed.

Creditors’ voluntary winding up

In the event of a creditors’ voluntary winding up the liquidator of the

company is obliged to convene a creditors’ meeting within 11 days of

the day of the passing of the special resolution to wind the company
up. The liquidator must give creditors at least seven days’ notice of the
meeting. The notice must contain a summary of the affairs of the com-
pany and a list setting out the names of all creditors, the addresses of
those creditors and the estimated amounts of their claims as shown in
the records of the company. The liquidator must advertise the credi-
tors’ meeting at least seven and no more than 14 days before the meet-

ing. At the meeting of creditors the creditors may resolve to appoint a

different liquidator, and also appoint a committee of inspection. They

will also be called upon to approve the liquidator’s remuneration.
The reporting obligations of a liquidator of a creditors’ voluntary
winding up include the following:

- lodging with ASIC, atleast seven days before the meeting, a copy of
the notice given to creditors and all accompanying documents;
publishing notice of the resolution in the Gazette within 21 days of
passing a resolution to wind the company up; and
lodging with ASIC the minutes of the meeting of creditors within
one month.
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In the event of a creditors’ voluntary winding up, if the winding up of
the company lasts for more than one year the liquidator is required
to call a meeting of the creditors. At this meeting the liquidator must
provide an account of the liquidator’s acts and dealings in relation the
winding up of the company in the previous year. In both types of wind-
ing up, committees of creditors can be formed. They can approve fees
and remuneration and advise the liquidator of the views of the general
body of creditors.

Receivership

During a receivership there is no obligation to call a creditors’ meeting,
but notice of the appointment must be lodged with ASIC. Reports must
be lodged with ASIC during the course of the receivership and notifica-
tion must be given on its termination.

Third-party releases

Only a scheme of arrangement can provide for the release of liabilities
owed by third parties who are not part of the debtor group. The case
of Lehman Brothers Australia Ltd, in the matter of Lehman Brothers
Australia Ltd (in lig) (No. 2) [2013] FCA 965 confirmed this position.
This case involved approving a scheme that provided for the release of
creditors’ claims against the company’s insurers.

Enforcement of estate’s rights

27 Ifthe insolvency administrator has no assets to pursue a
claim, may the creditors pursue the estate’s remedies? If so, to
whom do the fruits of the remedies belong?

An administrator, liquidator or provisional liquidator can sell or other-
wise dispose of, in any manner, all or any part of the property of the
company. As a claim available to an estate forms part of the company’s
property, a liquidator may assign the claim to a creditor for considera-
tion. The beneficiary of the ‘fruits of the remedies’ is thus dependent
upon the terms of the assignment. When the liquidator is without
funds, creditors may provide an indemnity or funding to the liquida-
tor so that apparently meritorious claims may be pursued for the ben-
efit of all creditors. In such circumstances, the creditors providing the
indemnity or funding may be entitled to receive a higher dividend than
they would otherwise receive by operation of section §64 of the Act (see
question 31).

In addition to administrators’ and liquidators’ power to assign
causes of action, third-party litigation funding has been increasing in
acceptability and prevalence since the endorsement of the practice in
the non-insolvency context by the High Court of Australia in Campbells
Cash and Carry Pty Ltd v Fostif Pty Ltd (2006) 229 CLR 386. This has
brought with it increased access to litigation funding for liquidators and
administrators, and more recently the receivers of the Brisconnections
group of companies have accessed third-party funds to bring proceed-
ings against the traffic forecaster.

Creditor representation

28 What committees can be formed (or representative counsel
appointed) and what powers or responsibilities do they
have? How are they selected and appointed? May they retain
advisers and how are their expenses funded?

Committees in the Australian insolvency regime are creatures of stat-
ute and are not seen in the context of representing creditor stakeholder
groups as they might be in the United States.

At any stage during the winding up, the members or creditors of
the company may request that a committee of inspection be appointed.
In such a case, the liquidator must call separate meetings of creditors
and members for the purpose of determining whether a committee of
inspection should be appointed and, if a committee is to be appointed,
the numbers of creditors and members to be appointed and the persons
who are to be members of the committee.

The role of the committee of inspection is to supervise and assist
the liquidator. Examples of the types of direction the committee may
make include approving the remuneration of the liquidator, approv-
ing the institution of legal proceedings on behalf of the company,
and directions as to the compromise of debts owing to the company.
Committees of inspection are most often used in large liquidations
where it is difficult for the liquidator to engage with the entire body of
creditors on a regular basis.
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The committee must have at least two members, drawn from the
body of creditors and members. A company can be a member, acting
through an authorised agent. Generally, the members of the commit-
tee of inspection will comprise those with a substantial interest in the
winding up of the company, such as large creditors and members hold-
ing a large proportion of the company’s shares.

The liquidator of the company must have regard to the directions
of the committee, but the creditors or members have the power to over-
ride the committee’s directions.

Members of the committee of inspection owe the general body
of creditors and members fiduciary duties and therefore must act in
the best interests of the creditors and members rather than for their
own benefit.

There is no statutory provision governing the remuneration of the
committee of inspection. Except with leave of the court a committee
member may not derive any income from their position. They also
must not become the purchaser of any property of the company.

At the first meeting of creditors during held during a voluntary
administration a committee of creditors may be established. This com-
mittee’s main role is to consult with the administrator and to receive
and consider reports by the administrator. A committee of creditors
can reasonably request reports, but unlike a committee of inspection in
a liquidation, it cannot give directions to the administrator.

It is almost unheard for such committees to retain counsel
and advisers.

Insolvency of corporate groups

29 Ininsolvency proceedings involving a corporate group, are
the proceedings by the parent and its subsidiaries combined
for administrative purposes? May the assets and liabilities
of the companies be pooled for distribution purposes? May
assets be transferred from an administration in your country
to an administration in another country?

Identity

In insolvency proceedings involving corporate groups, a consolidated
group is not considered as a single legal entity. Where companies oper-
ate as a consolidated group, the starting legal position is the ‘separate
personality’ principle prevents creditors of an insolvent company
from gaining access to the funds of other companies for payment of
their debts.

The Act, however, provides for a holding company to be liable
for the debts of their insolvent subsidiaries in certain circumstances.
These provisions enable the subsidiary’s liquidator to recover amounts
equal to the loss or damage suffered by creditors from the parent com-
pany if the parent failed to prevent the subsidiary from incurring debts
while there were reasonable grounds to suspect that the subsidiary
was insolvent.

The corporate veil may also be lifted in circumstances where an
insolvent subsidiary is deemed to be acting as a mere agent, conduit
or partner of its parent company. Australian courts have, however, dis-
played greater reluctance than their UK counterparts to lift the corpo-
rate veil in these circumstances.

The only form of external administration that expressly permits
combining proceedings by parent and subsidiary companies is under
a scheme of company arrangement. To enable a scheme, an applica-
tion must be made to the court requesting a meeting of the creditors
and members (refer to question 10). Where a scheme of arrangement is
proposed involving a large corporate group the application may request
for the meeting to occur on a consolidated basis. An application for an
order to transfer the whole of the assets and liabilities of the subsidiar-
ies to the parent company may also be made when seeking approval of
aproposed scheme.

This scheme requires significant court involvement and thus
execution is generally slower and more expensive than volun-
tary administration.

Pooling

Pooling of group funds may occur in limited circumstances, as pre-
scribed by Division 8 of Part 5.6 of the Act, being sections 571 to 579L.
Generally, those circumstances are where there is a substantial joint
business operation between members of the same corporate group and
external parties, such that members of the group are jointly liable to
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creditors. The liquidator of the corporate group being wound up makes
what is called a pooling determination, after which separate meetings
of the unsecured creditors of each company must be called to approve
or reject the determination. The court may vary or terminate any
approved pooling determination.

In relation to a company in liquidation, the court may make orders
for the transfer of assets from a winding up in Australia to an exter-
nal administration outside Australia, either pursuant to section 581 of
the Act or pursuant to the UNCITRAL Model Law, incorporated into
Australian law by the Cross-Border Insolvency Act 2008 (Cth).

Appeals

30 What are the rights of appeal from court orders made in an
insolvency proceeding? Does an appellant have an automatic
right of appeal or must it obtain permission to appeal? Is there
arequirement to post security to proceed with an appeal and,
if so, how is the amount determined?

An appellant will have an automatic right of appeal against any final
decision of a court. A final decision of the court might include an order
to wind up a company, an order to appoint a receiver or an order to set
aside a DOCA.

An appellant will need to seek leave of the court to appeal any inter-
mediate decision of the court (ie, a decision that is made along the way
to the court making a final decision). An intermediate decision of the
court might include orders relating to the timetabling of proceedings or
in relation to jurisdictional issues or issues of standing.

An appellant may be required to post security to proceed with an
appeal at the application of the respondent. A court is more likely to
order that security be posted if the appellant does not have assets in
Australia or is impecunious. The amount of security will be based on
the costs that the respondent may recover in the event that the appel-
lant is unsuccessful.

Claims

31 Howisa creditor’s claim submitted and what are the time
limits? How are claims disallowed and how does a creditor
appeal? Are there provisions on the transfer of claims? Must
transfers be disclosed and are there any restrictions on
transferred claims? Can claims for contingent or unliquidated
amounts be recognised? How are the amounts of such
claims determined?

A liquidator appointed will notify creditors of the submission date and
may do so by advertising it in a newspaper and also on the centralised
insolvency notice website. This date may not be less than 14 days after
the date of notice given to the creditors. Once the particulars of a debt
are submitted by a creditor, the liquidator may admit all or part of the
claim; reject all or part of the claim; or require further evidence to be
submitted in support of it. If further evidence is required, the liquida-
tor must notify every creditor in writing of the day on which the formal
proof must be submitted. A liquidator must deal with submitted formal
proof of claims within 28 days of receipt.

Where a proof of debt is rejected by a liquidator, grounds for the
rejection must be provided to the creditor within seven days. A creditor
can appeal the liquidator’s decision in court within the time specified in
the notice (at least 14 days after service).

It is possible for a creditor’s claim to be assigned and such assign-
ment must be in writing. An assignee may apply to the liquidator and
the court to have its new proof of debt stand as substituted for the
assignor’s proof of debt. Such an assignee will be able to enforce the
full value of the claim irrespective of whether it was acquired at a dis-
count (ie, below par).

Claims for contingent debts are admissible in the winding up of a
company. When a proof of debt is contingent in nature, the liquidator
may either make an estimate of the value of the debt or claim as at the
date of winding up, or refer the question to the court for judicial consid-
eration. A creditor aggrieved with the estimate made by the liquidator
may appeal to the court. If the contingent event occurs after the date
of winding up, the creditor is entitled to prove for the actual amount
of the claim.

A creditor can claim for interest accrued after the opening of the
insolvency case and there is a prescribed rate in the Act of 8 per cent.
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Payment of such interest will rank behind all other claims (except sub-
ordinated equity claims).

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so,
what are the grounds for doing so and how frequently does
this occur?

Generally speaking unsecured claims rank pari passu (with some
exceptions), with secured creditors afforded a level of priority by virtue
of the security arrangements in place.

The court has power to change the rank of a creditor’s claim in only
very limited circumstances. Section 564 of the Act provides an incentive
to creditors to give financial assistance or indemnities to liquidators to
pursue asset recovery proceedings or to protect or preserve property. If
creditors provide such assistance the liquidator may apply to the court
for an order that the contributing creditors receive a higher dividend
from the company’s assets than they would otherwise be entitled to.

In assessing any claim under section 564, the court will consider
all the circumstances surrounding the claim. Therefore, it is difficult
to assess the frequency and likelihood of success attributable to any
individual claim. The courts, in exercising their discretion, will have
particular regard to factors such as the amount of risk to creditors, the
amount recovered and the proportion between the debts of partici-
pating creditors and others, as well as the public interest in encourag-
ing creditors to provide indemnities to enable assets to be recovered.
Litigation funding can also be obtained outside the court process (see
question 27).

A DOCA may determine the creditors to be paid and how much
they are to be paid (noting that a level of protection is afforded to
employees unless they agree otherwise). Aggrieved creditors can apply
to the court to overturn a DOCA if they are discriminated against.

Priority claims

33 Apart from employee-related claims, what are the

major privileged and priority claims in liquidations and

reorganisations? Which have priority over secured creditors?
Under the Act certain unsecured debts are given priority ahead of
other unsecured debts. Sections 556 to 564 of the Act govern this, and
the priority debts include expenses incurred by the administrator or
liquidator in realising the assets of the company and in carrying on the
company'’s business and the costs in relation to any applications to the
court in respect of the winding up and employee related entitlements
(discussed further below).

A company’s debts to the Commonwealth government do not
receive any special priority. Amounts in respect of unpaid income tax
rank as unsecured debts and are payable only if there are sufficient
funds left over after all preferential debts have been paid.

Certain employee entitlement claims will have priority over
secured debts, which are secured by a security interest of circulating
assets (ie, receivables, stock, etc).

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated
during a restructuring or liquidation? What are the
procedures for termination?

Whether dismissed by a receiver or administrator or as a result of lig-
uidation employees’ wages, superannuation, leave entitlements and
redundancy payments are given priority over payment of ordinary
unsecured creditors in the distribution of assets in the winding up.
Pursuant to the Commonwealth’s Fair Entitlement Guarantee (FEG),
when a company is placed into liquidation leaving employee entitle-
ments unpaid, the Commonwealth government, through FEG, can
make payments to employees of certain levels of unpaid wages, leave
and other entitlements. The Commonwealth then becomes a creditor
of the company and is afforded the same priority in the distribution as
the employee claims it paid.

Upon the making of a winding-up order by the court, the pub-
lication of that order acts as a notice of dismissal of all employees of
the company. An employee who was engaged subject to a contract of
employment for a fixed term, or was entitled by his or her contract of
employment to a period of notice prior to termination of the contract,
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may lodge a proof of debt for damages for breach of contract. While the
appointment of a voluntary liquidator does not necessarily operate as a
notice of dismissal, the liquidator has the power to terminate contracts
of employment.

In relation to a company in administration and receivership, upon
appointment the administrator or receiver takes control of the com-
pany’s business, property and affairs. The retention of employees will
depend upon the outcome of the administration process. If the busi-
ness is continued to be operated, then the employees are likely to be
retained; however, an administrator and receiver can also terminate
contract employments in the same way as management of the com-
pany could when the company was operating as a going concern.

The Act affords a level of protection to employee entitlements fol-
lowing the company and its creditors entering into a DOCA. The Act
provides that the entitlements of employees be given certain priorities
in a deed, those priorities to be at least equal to what they would receive
if the company were being wound up.

Pension claims

35 What remedies exist for pension-related claims against
employers in insolvency proceedings and what priorities
attach to such claims?

Employee entitlements are afforded a level of priority in liquida-
tions, receiverships and administrations. Under section §56 of the Act
employee entitlement claims are afforded a level of priority over other
unsecured claims (noting that expenses of the liquidation still rank
higher). It should be noted that a cap applies to the level of employee
entitlements that are afforded priority for former officers of the com-
pany. In a receivership, employee entitlements are afforded priority
over secured claims that are only secured by a security interest of circu-
lating assets (the old floating charge).

A claim for unpaid employee entitlements is lodged in the same
manner as other unsecured claims (ie, a proof of debt in the ordinary
course). As noted in question 32, a statutory regime also exists (FEG) to
supplement amounts available for employee claims.

Environmental problems and liabilities

36 Ininsolvency proceedings where there are environmental
problems, who is responsible for controlling the
environmental problem and for remediating the damage
caused? Are any of these liabilities imposed on the insolvency
administrator, secured or unsecured creditors, the debtor’s
officers and directors, or on third parties?

Ultimate responsibility for any environmental issues will continue to
rest with the relevant distressed debtor company. Upon appointment
an insolvency administrator will not automatically assume responsibil-
ity for such liabilities, but will need to be aware of any such concerns
and damage should they seek to continue to trade the company. Should
further damage accrue during the course of the insolvency administra-
tor trading the business, they may be held liable in the same way that
directors have been held liable pre-appointment. Further, in scenarios
where the insolvency administrator seeks to sell or realise the relevant
asset, engagement with the environmental regulator will be required
where there is pre-existing environmental damage and often remedia-
tion will be a contractual condition to the sale.

Creditors will not be held liable for controlling or remediating
any environmental damage. The debtor’s officers and directors could
potentially be held liable for such liabilities in circumstances where the
company enters formal liquidation and it can be shown the company
was cash-flow insolvent at the time such liabilities were incurred. Third
parties may be liable, but it will depend on the circumstances surround-
ing the environmental damage and any contractual obligations in place
at that time.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or
areorganisation?

The liabilities of a corporate debtor do not subsist after a liquidation
has concluded. Under either a voluntary or involuntary arrangement,
the creditors will receive compensation from the company’s assets in
proportion to the debts owing to them in satisfaction of their claims.
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The company’s debts will be discharged in the context of these restruc-
turing proceedings and thus the creditors’ claims will not subsist post-
winding up. As noted below, upon deregistration a company will cease
to exist as a corporate entity and any surplus assets will vest in the cor-
porate regulator.

Unsecured claims subsist after a receivership has concluded and
such creditors may bring an action against the company (noting they
are unlikely to do so unless significant assets remain).

The outcome of the second creditors’ meeting during a voluntary
administration will determine what creditors claim subsist (ie, either a
DOCA or winding up is likely to commence).

Under a scheme of arrangement those creditors whose rights are
not compromised or affected will continue to have their original claim
against the company.

Distributions

38 How and when are distributions made to creditors in
liquidations and reorganisations?

In liquidation, distribution will occur when funds are available. Under a
DOCA or a scheme of arrangement, the distribution arrangements are
generally set out in the terms of the respective instruments. It is pos-
sible for interim distributions to be made as funds become available.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations
and reorganisations and what are the grounds? What is the
result of a transaction being annulled?

The following types of transaction may be held to be void and set aside
after a company has entered into liquidation:
- insolvent transactions (wWhich includes both unfair preferences and
uncommercial transactions);
unfair loans;
unreasonable director-related transactions; and
transactions entered into for the purpose of defeating, delaying or
interfering with creditors’ rights on a company’s winding up.

Uncommercial transactions and unfair preferences are voidable if the
company was insolvent at the time of the transaction or at a time when
an act was done to give effect to the transaction. The courts have held
a transaction ‘uncommercial’ if a reasonable person in the company’s
circumstances would not have entered into it. An unfair preference is
one where a creditor receives more for an unsecured debt than would
have been received if the creditor had to prove for it in the winding up.
The other party to the transaction or preference may prevent it being
held void if it can be shown that they became a party in good faith, they
lacked reasonable grounds for suspecting that the company was insol-
vent and they provided valuable consideration or changed position in
reliance on the transaction.

Loans to a company are ‘unfair’ and thus voidable if the interest or
charges in relation to the loan were, or are, not commercially reason-
able. Any ‘unreasonable’ payments made to a director or a close associ-
ate of a director are also voidable, regardless of whether the payment
occurred when the company was insolvent.

A liquidator can seek a court order under section 588FF of the
Act with respect to suspected voidable transactions. Potential orders
include the repayment of money paid or retransfer to the company of
property it transferred. Orders may also be made varying a contract
that is part of the transaction.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in
determining whether to annul a transaction by an insolvent
debtor? May voidable transactions be attacked by creditors
or only by a liquidator or trustee? May they be attackedin a
reorganisation or a suspension of payments or only in
aliquidation?

Under Australian law, transactions will only be vulnerable to challenge

when a company does in fact enter into liquidation. Only a liquida-

tor has the ability to bring an application to the court to declare cer-
tain transactions void. In his or her report to creditors at the second
meeting, a voluntary administrator may identify potentially voidable
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transactions but he or she is not empowered to pursue a claim in respect

of such transaction. Any such claim must be brought by a liquidator

subsequently appointed.

The following transactions are voidable if they occurred within the
applicable time period (transactions with related parties are afforded a
longer hardening period):

- uncommercial transactions, which are voidable if entered into
during or after the two years ending on the relation-back day (the
relation-back day is generally the date of the application to wind up
the company);
unfair preferences, which are voidable if entered into during the six
months ending on the relation-back day or between the relation-
back day and the day the winding up began;
unreasonable director-related transactions, which are voidable
if entered into during the four years ending on the relation-back
day or between the relation-back day and the day the winding
up began;
unfair loans, which are voidable if made any time before the wind-
ing up began; and
insolvent transactions for the purpose of defeating creditors are
voidable during the 10 years ending on the relation-back day.

Upon the finding of a voidable transaction, a court may make a number
of orders, including directions that the offending person pay an amount
equal to some or all of the impugned transaction; direct a person to
transfer the property back to the company; or direct an individual to
pay an amount equal to the benefit received.

Directors and officers

41 Are corporate officers and directors liable for their
corporation’s obligations? Are they liable for pre-bankruptcy
actions by their companies? Can they be subject to sanctions
for other reasons?

A director or officer of a company may be held liable under the Act
for civil and criminal penalties or to compensate the company if the
company incurs a debt while insolvent (otherwise known as insolvent
trading). Directors and officers may also attract liability for breaching
their statutory duties of reasonable care and diligence in the exercise of
their powers and to act in good faith and for proper purposes. Statutory
liability may also be imposed where directors or officers improperly use
their position or information acquired because of their position to gain
an advantage for themselves or cause detriment to the company.

In some situations directors may become personally liable for unre-
mitted amounts of income tax or GST. The Commissioner of Taxation
must give 14 days’ notice to the directors setting out the details of the
unpaid amount and the penalty. Directors may avoid a penalty if the
company pays the unremitted amount, the company enters into an
agreement relating to the unremitted amount, an administrator is
appointed or the company goes into liquidation.

The courts maintain discretion under the Act to excuse directors
from liability in some circumstances if they can be shown to have acted
honestly and reasonably.

Groups of companies

42 Inwhich circumstances can a parent or affiliated corporation
be responsible for the liabilities of subsidiaries or affiliates?

Cross-collateralisation and group guarantees are often sought by lend-
ers into a corporate group. Such guarantees provide comfort that a
holding company will stand behind special purpose vehicles or operat-
ing companies. There is also a statutory form of cross-guarantee lodged
with ASIC allowing corporate groups to lodge consolidated financial
statements. This statutory cross-guarantee provides for a group to be
liable for each other group member’s debts, and is designed to afford
a level of comfort to creditors providing services or lending to operat-
ing subsidiaries.

Further under section 5§88V of the Act a holding company of a com-
pany may, in certain circumstances, be held liable for the insolvent
trading of a subsidiary.

Pooling

As noted above at question 29 under the Act a court can make a ‘pool-
ing order’ such that in the liquidation of a group of companies each of
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the separate group companies are treated as if they were a single com-
pany. This means that the creditors of the group will have their claims
‘pooled’ so that, in effect, they are treated as creditors of one entity
with a combined pool of assets for distribution.

Notwithstanding that the Act makes no provision for the pool-
ing of assets and liabilities of a group of companies in administration,
Australian courts have sanctioned the use of pooling arrangements
for groups in administration proposing to execute a pooled DOCA.
Ultimately this will be a decision of the creditors voting, however; a
pooled DOCA will be persuasive if the return to creditors of the group
as a whole will provide greater return than if the individual entities rati-
fied separate DOCAs or were placed into liquidation.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s
length creditors against their corporations in insolvency
proceedings taken by those corporations?

No. However, related party claims are likely to be subject to
greater scrutiny.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a
business may be seized outside of court proceedings? How are
these processes carried out?

The main way in which a secured creditor may enforce its security over
assets of the company outside of court proceedings is through the pri-
vate appointment of a receiver as discussed above. The security agree-
ment (ie, charge or mortgage) will normally grant the secured creditor
the ability to appoint a receiver. Once appointed, the receiver will real-
ise the company’s assets solely for the benefit of the secured creditor
to the exclusion of the rest of the company’s creditors. A creditor may
also exercise rights as mortgagee in possession and take control of the
property with a view to realising value.

Retention of title clauses are another way a creditor may enforce
proprietary and contractual rights outside court proceedings. If effec-
tive, this will allow the creditor to reclaim property supplied to the
company in the event of the company’s receivership, administration or
liquidation. Retention of title clauses fall within the definition of ‘secu-
rity interest’ under the PPSA, and are therefore required to be regis-
tered under the provisions of the PPSA. A traditional retention of title
arrangement will be considered a ‘PMSI’ under the PPSA, and, upon
registration, will give the holder priority over other registrable inter-
ests. In this sense, while the procedure for enforcing a retention of title
clause will change, the effect shall remain the same.

A number of common law and statutory liens are also available
(and do not require registration under the PPSA).

Corporate procedures

45 Arethere corporate procedures for the liquidation or
dissolution of a corporation? How do such processes contrast
with bankruptcy proceedings?

Deregistration can be voluntary upon the application of the company,
a director, a member or a liquidator, and can be initiated by ASIC or
court-ordered in circumstances where the company has no assets or
liabilities or its winding up has been finalised. Upon the deregistration
of the company it ceases to exist as a corporate identity.

In addition, ASIC may unilaterally deregister a corporation if it has
reason to believe that the company is no longer carrying on its business,
has been fully wound up, has been at least six months late in lodging
its annual return or has not lodged the relevant corporate documenta-
tion (including financial reports) required by the Act in the preceding
18 months. There is, however, a process under the Act for the reinstate-
ment of deregistered companies in certain circumstances.

Conclusion of case

46 How are liquidation and reorganisation cases formally
concluded?

Voluntary administration
As described above, there are three outcomes of a voluntary adminis-
tration upon which the creditors decide:
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Update and trends

Risks of shareholder class actions

The emerging recognition by Australian courts of US style ‘indirect
market based’ or ‘fraud on the market’ causation in shareholder class
actions has caused greater uncertainty for debt-for-equity restructures,
because of the increased risk of successful actions being brought.
However, the risk may be addressed by the use of a provision of the
Corporations Act that allows the court to approve the subordination of
shareholder claims in a scheme of arrangement without the need for
ameeting of shareholders to approve the scheme. The provision was
relied on successfully in the Atlas Iron case. This makes a creditors’
scheme of arrangement an attractive option for carrying out a debt-for-
equity swap in a listed entity.

Safe harbour provisions
The Australian government has once again foreshadowed the intro-
duction of safe harbour provisions to shield directors from insolvent
trading liabilities in certain circumstances. The proposal is still at dis-
cussion stage, with two alternatives proposed:
a defence to the insolvent trading provisions if the director is acting
on the advice of an appropriately qualified restructuring adviser; or
a carve-out from the insolvent trading provisions if the debt was
reasonably incurred for the purpose of ‘trading out’.

No draft legislation has been tabled, nor has the government proposed
a timetable for doing so.

entering into a DOCA with creditors;
winding the company up; or
terminating the administration.

The outcome chosen will dictate how the voluntary administration
ends. Once a DOCA is executed, the company comes out of voluntary
administration, and if the company terminates, the administrative con-
trol vests back in the board of directors.

Liquidation

At the conclusion of a liquidation the company is deregistered. The
process of deregistration is regulated by Chapter 5A of the Act. After
the company’s affairs are fully wound up, the liquidator must produce
an account showing how the winding up has been conducted and the
company’s property disposed of. The liquidator must also call a meet-
ing of the company or, in the case of a creditors’ voluntary winding up,
ameeting of the members and the creditors, for the purpose of produc-
ing and explaining the account. Within seven days of this final meeting,
the liquidator must lodge a record of the minutes of this meeting and
a copy of the account with ASIC. ASIC must deregister the company
when three months have elapsed after the liquidator has lodged with
ASIC a return stating that the final meeting has been held with a copy
of the final account attached.

In a compulsory winding up, the liquidator may also apply to the
court, pursuant to section 480 of the Act, for an order that the liquidator
be released and that the company be deregistered after the liquidator
has realised all the property of the company or so much of that property
as can in his or her opinion be realised without needlessly protracting
the winding up; has distributed a final dividend (if any) to the credi-
tors, has adjusted the rights of the contributories among themselves
and made a final return (if any) to the contributories. The court must be
satisfied that no creditor will be adversely affected by the order.

Receivership

A receivership concludes when the secured assets are realised and the
secured creditors are repaid (either in full or to the fullest extent pos-
sible). In such circumstances control of the company is handed back to
either the directors or voluntary administrator, and in most instances
the company is deregistered or wound up.

International cases

47 What recognition or relief'is available concerning an
insolvency proceeding in another country? How are foreign
creditors dealt with in liquidations and reorganisations?

Are foreign judgments or orders recognised and in what
circumstances? Is your country a signatory to a treaty on
international insolvency or on the recognition of foreign
judgments? Has the UNCITRAL Model Law on Cross-Border
Insolvency been adopted or is it under consideration in your
country?

Australia formally adopted the UNCITRAL Model Law on Cross-
Border Insolvency by implementing legislation called the Cross-Border
Insolvency Act 2008 (Cth) (Cross-Border Act).

This legislation adopts the Model Law with as few changes as nec-
essary to adapt it to the Australian context. Some of the most important
features of the legislation include:
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theparticipationbyforeigncreditorsinlocalinsolvencyproceedings;
facilitated cooperation between courts and insolvency practition-
ers from different countries;

allowing a person administering a foreign insolvency proceed-
ing to have access to local courts and in which circumstances this
is possible;

the setting out of conditions for recognition of an insolvency pro-
ceeding and for granting relief to representatives of such a pro-
ceeding; and

ability to effectively coordinate insolvency proceedings occurring
concurrently in different states.

Recognition and relief

Whereas previously these issues were primarily governed by various

sections of the Act, the passing of the Cross-Border Act has stream-

lined the regulatory framework in this area. The Cross-Border Act
provides that a foreign representative (defined to include a liquidator
or administrator) may apply to the court for recognition of a foreign
proceeding in which the foreign representative has been appointed.

‘Foreign proceeding’ is defined to include a judicial or administrative

proceeding in a foreign state pursuant to a law relating to insolvency in

which managing the assets and affairs of the debtor is subject to control
or supervision.

To receive recognition, evidence of the existence of the foreign
proceeding must be tendered. A court has power to grant both provi-
sional relief pending the determination of a recognition application
and, if a finding of recognition is made, a broad power to grant ‘any
appropriate relief’ requested by the foreign representative. The types
of relief that can be granted include:

- staying the commencement or continuation of individual actions
or individual proceedings concerning the debtor’s assets, rights,
obligations or liabilities;

- staying execution against the debtor’s assets to the extent it has not
been stayed; and
providing for the examination of witnesses, the taking of evidence
or the delivery of information concerning the debtor’s assets,
affairs, rights, obligations or liabilities.

Creditors’ rights

Under the Cross-Border Act, foreign creditors, save for tax and penal
debts, have the same rights regarding the commencement of, and
participation in, insolvency proceedings as an Australian creditor. All
foreign claims must be converted into Australian currency for the pur-
poses of the proceedings.

Recognition of foreign judgments
As noted above, the Cross-Border Act allows for the recognition of
foreign proceedings. The power to grant relief appears to extend to
the enforcement of foreign judgments. Furthermore, the Foreign
Judgments Act 1991 (Cth) creates a general system of registration of
judgments obtained in foreign countries. This act only extends to judg-
ments pronounced by courts in countries where, in the opinion of the
governor-general, substantial reciprocity of treatment will be accorded
by that country in respect of the enforcement in that country of judg-
ments of Australian courts.

The application to register a foreign judgment must be made
by a judgment creditor to the appropriate court (usually the state or
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territory supreme court) within six years of the date of judgment or, if
an appeal has been taken, within six years of the last judgment in the
appeal proceedings.

COMI

48 What testis used in your jurisdiction to determine the COMI

(centre of main interests) of a debtor company or group

of companies? Is there a test for, or any experience with,

determining the COMI of a corporate group of companies in

your jurisdiction?

As noted in question 47, Australia formally adopted the UNCITRAL
Model Law on Cross-Border Insolvency by implementing legislation
called the Cross-Border Act. Under the Cross-Border Act there is a
rebuttable presumption that the centre of the debtor’s main interest
are its registered office, or in the case of a natural person, his or her
habitual residence. The Model Laws are silent on the standard required
for COMI determination.

Given this, the Australian courts have looked to and adopted simi-
lar reasoning when considering COMI as similar jurisdictions (such as
the bankruptcy courts in the United States) and have equated the con-
cept of COMI with the principle place of business. In considering where
the COMI of a debtor or group of companies exists the courts will look
at a number of factors, including:

the location of the debtor’s headquarters;

the location of those who actually manage the debtor;

the location of the debtor’s primary assets;

the location of the majority of the debtor’s creditors or a majority of

creditors who would be affected by the case; and

the jurisdiction whose law applies to most disputes.

Cross-border cooperation

49 Does your country’s system provide for recognition of
foreign insolvency proceedings and for cooperation between
domestic and foreign courts and domestic and foreign
insolvency administrators in cross-border insolvencies
and restructurings? Have courts in your country refused to
recognise foreign proceedings or to cooperate with foreign
courts and, if so, on what grounds?

Section 581 of the Act provides that an Australian court may request
a foreign court with jurisdiction in external administration matters to
render assistance in the recovery of overseas property of the company.
In deciding whether to authorise a letter of request, one important con-
sideration will be how likely it is that the foreign court will act upon
the request.

The Cross-Border Act provides an alternative method whereby
an Australian insolvency practitioner may seek recognition under the
Model Law in a foreign jurisdiction and thereby give the foreign court
independent jurisdiction to provide assistance. Under the UNCITRAL
Model Law, the insolvency practitioner may then have authority to
recover assets in the foreign jurisdiction.

In relation to insolvency proceedings conducted in a foreign juris-
diction, section 581 of the Act also provides that an Australian court
must assist bankruptcy courts of prescribed countries and has a discre-
tion to assist courts of other countries. The prescribed countries are
Jersey, Canada, Malaysia, Papua New Guinea, New Zealand, Singapore,
Switzerland, the United Kingdom and the United States. Once again,
the Model Law provides an alternative procedure, whereby a repre-
sentative in a foreign jurisdiction may approach an Australian court
requesting assistance in the recovery of property located in Australia
belonging to the foreign company. In Re Cow Cho Poon (Private) Limited
(2011) 249 FLR 315 a Singaporean liquidator made application to an
Australian court pursuant to section 5§81 of the Corporations Act seek-
ing declarations that he was authorised to open, close, redesignate and
operate certain bank accounts held by the company in Australia. In
granting the relief sought the Australian court noted that to so order
would be of utility and would aid the effectuation of the winding-up
orders made by the Singapore court. It is likely that a similar result
would have been reached had the Model Law been invoked.

While in most cases Australian courts have formally recognised
foreign proceedings under section 581 of the Act when requested to do
s0, there have been exceptions. For example, in the recent case of Yu v
STX Pan Ocean Co Ltd (South Korea), in the matter of STX Pan Ocean Co
Ltd (receivers appointed in South Korea) [2013] FCA 680 the court was
reluctant to grant additional relief as the relief sought would adversely
affect any rights that other Australian creditors may otherwise have
had, whether under the Act or otherwise.

There are no reported cases of an Australian court refusing to
recognise foreign proceedings or grant relief sought under the Cross-
Border Act in relation to a corporate insolvency.

Cross-border insolvency protocols and joint court hearings

50 Incross-border cases, have the courts in your country entered
into cross-border insolvency protocols or other arrangements
to coordinate proceedings with courts in other countries?
Have courts in your country communicated or held joint
hearings with courts in other countries in cross-border cases?
If so, with which other countries?

Many of the cases involving cross-border elements heard in Australian
courts involve the protection of assets and the issuance of injunctions
or stay orders. One such example was the case of Lawrence v Northern
Crest investments Limited (in lig) [2011] FCA 672, where an interim
injunction was granted against the Australian directors of an insolvent
New Zealand company restraining them from dealing with the com-
pany’s assets, pending an application by the liquidator for orders that
the winding-up proceedings in New Zealand be classified as a ‘foreign
main proceeding’.

There have been no joint hearings or formal arrangements made to
coordinate proceedings with courts in other countries to date.
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Legislation

1 Whatlegislation is applicable to insolvencies and
reorganisations? What criteria are applied in your country to
determine if a debtor is insolvent?

Insolvency proceedings, which include bankruptcy proceedings, reor-
ganisation proceedings with self-administration and reorganisation
proceedings without self-administration, are governed by the Austrian
Insolvency Code (the Insolvency Code).

In addition to the Insolvency Code, the Business Reorganisation
Law 0f1997 (the Business Reorganisation Law) governs a specific form
of ‘reorganisation’ supporting the restructuring of a solvent debtor’s
business. ‘Reorganisations’ under the Business Reorganisation Law are
not insolvency proceedings and do not affect creditors’ rights.

An Austrian debtor is deemed to be insolvent when it is either illig-
uid or (in the case of corporate entities) over-indebted.

According to case law, a debtor is illiquid when it lacks the means
to pay all of its liabilities that are currently due. Liabilities due in the
future (even if they are already known) are not taken into consideration
for this test. The inability to satisfy liabilities when due constitutes illi-
quidity only if it is permanent rather than merely temporary (as a result
of any cash-flow restrictions).

According to case law, a debtor is over-indebted if the assets
(based on their liquidation value) would not be sufficient to satisfy all
of its creditors and a business forecast shows that the debtor is likely
to become illiquid (ie, unable to pay its debts) in the future and, as a
result thereof, will be liquidated. The first limb of the test is objective
and will be satisfied if a debtor’s liabilities exceed the value of its realis-
able assets. It assumes an orderly voluntary liquidation of assets on the
valuation date rather than valuing the company as a going concern. The
second limb of the test requires an analysis of the probability that the
company will become illiquid within a reasonably predictable period
(usually at least the current and the following fiscal year).

Courts

2 What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

Insolvency proceedings are generally conducted by the competent pro-
vincial court (in Vienna, the Commercial Court) in the area where the
debtor’s business is located; failing this, for example when the debtor
is a private person, by the court of the place where the debtor has its
permanent residence, its branch office or any assets. In the case of a
natural person applying for insolvency proceedings, the competent dis-
trict court is involved.

There are no special restrictions on the matters the courts may deal
with, provided that the conditions required for the instigation of the
insolvency proceedings are met (see question 9).

Excluded entities and excluded assets

3 Whatentities are excluded from customary insolvency
proceedings and what legislation applies to them? What
assets are excluded from insolvency proceedings or are
exempt from claims of creditors?

In general, both individuals and legal entities, including general part-
nerships, limited partnerships, professional partnerships, professional
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limited partnerships and European economic interest groupings as well
as adeceased person’s estate, can be subject to insolvency proceedings.
The Supreme Court has ruled that even municipalities may be subject
to insolvency proceedings.

Owing to a lack of legal standing, civil partnerships, silent partner-
ships and cartels cannot enter into insolvency proceedings. Only their
partners may be subject to insolvency proceedings.

Reorganisation proceedings with or without self-administration
and reorganisations under the Business Reorganisation Law do not
apply to credit institutions, insurance companies and pension funds.
For such entities, special provisions set out in the Banking Act, the
Insurance Company Supervision Act and the Pension Fund Act apply.
The Business Reorganisation Law also does not apply to investment
service companies, financial institutions and leasing companies.

The following assets are excluded from insolvency proceedings
and are exempt from claims of creditors: inheritances, legacies and
gifts to the extent not accepted by the insolvency administrator; any
assets that the insolvency court decides to release from the estate;
claims arising in the context of legal proceedings asserted by the debtor
and assets in the possession of the debtor the restitution of which is
subject to legal proceedings to the extent the insolvency administra-
tor does not enter into such proceedings; all rights that are incapable
of being transferred to a person other than the debtor; and, when the
debtor is a natural person, a certain amount of monetary funds that is
granted to the debtor for his or her living expenses.

Public enterprises

4 What procedures are followed in the insolvency of a
government-owned enterprise? What remedies do creditors
of insolvent public enterprises have?

Investments of the Republic of Austria in partially or entirely national-
ised companies are in most cases administered via the Austrian State
and Industrial Holding Company (OBIB), an Austrian limited liabil-
ity company which holds the shares in these companies. The OBIB is
the successor of the former Austrian State Industrial Holding Stock
Corporation (OIAG), which has been turned into OBIB in early 2015 by
way of a form-changing transformation pursuant to the Austrian Stock
Corporation Act.

Other shareholdings in government-owned enterprises (eg, the
Federal Railways Company) are directly held by the Republic of Austria
and administered by the government.

Since all these nationalised companies and government-owned
enterprises are set up under Austrian private law (most often in the
form of a limited liability company or a stock corporation), there
are no specific procedures as to the insolvency of these enterprises.
Consequently, the creditors’ remedies are also the same as in ordinary
insolvency proceedings.

Statutory bodies under public law (eg, municipalities, cities with
their own charter, federal states and the Republic of Austria itself) may
also become insolvent. This is generally accepted and derived from
their general legal capacity. Therefore in principle, in the case of an
insolvency of a statutory body with general legal capacity, the Austrian
Insolvency Code will apply.
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Protection for large financial institutions

5 Has your country enacted legislation to deal with the financial
difficulties of institutions that are considered ‘too big to fail’?

In July 2013 Austria adopted a resolution regarding the intervention in
and restructuring of financial institutions (BIRG) in order to stabilise
the Austrian financial market and avoid the need to allocate public
funds for credit institutions facing financial difficulties. According to
BIRG, institutions must provide the Austrian financial authority (FMA)
with reorganisation and liquidation plans in advance in order to put
the FMA in a position to take reasonable steps should a trigger event
(being specific circumstances defined by the financial institutions as
events exceeding the risk bearing ability of the financial institutions)
occur. A crisis affecting the entire Austrian financial market should
be preventable as reorganisation of the financial institution should be
possible without public funding and liquidations taking place without
any unexpected economic consequences. No institution is (legally)
qualified as ‘too big to fail’, but the principle of proportionality applies,
whereas an exemption for smaller institutions without relevance to the
Austrian financial market as a whole can be made. However, the FMA
is not allowed to waive the requirement of drawing up a reorganisation
and liquidation plan when the financial institution has subsidiaries in
another member state of the EU or another state; the total balance
sheet of the institution or the group exceeds €5 billion; or the ratio
between the total balance sheet of the institution or the group and the
Austrian gross domestic product exceeds 3 per cent.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable

(real) property?

The two principal types of security available for immoveable property
are mortgages and the transfer of title in property. In a mortgage, the
debtor remains the owner. In a transfer of title in property, the trans-
feree is registered as the owner but merely holds the property as a trus-
tee for the transferor.

Both types of security are valid only when registered with the Land
Registry. The priority of one of several mortgages on the same piece
of immoveable property usually depends on the chronological order of
the entry into the Land Registry.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable
(personal) property?

The principal types of security available for moveable property are
pledges and transfers of title for the purpose of taking security. The
most common is the assignment of receivables as a security device.
However, for such assignments and pledges to be effective as regards
third parties, strict publicity requirements must be complied with. For
example, for receivables, by notification of the assignment to the third-
party debtor or alternatively, by appropriate notes in the assignor’s
accounts from which it is readily ascertainable when and in whose
favour the assignment was made. The priority of a pledge or assign-
ment depends on the time the publicity requirement was met.

Unsecured credit

8 Whatremedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment
attachments available? Do any special procedures apply to
foreign creditors?

As long as no insolvency proceedings have been opened, unsecured
creditors may enforce their claims (courtjudgments, enforceable notar-
ial deeds, etc) according to the provisions of the Austrian Enforcement
Code. In these proceedings, an unsecured creditor may, among others,
apply for the compulsory creation of a mortgage over the debtor’s real
property. Normally, however, enforcement would be directed against
the property, receivables, rights and any other assets of the debtor.

Procedures under the Enforcement Code are usually time-
consuming, in particular if they involve the forced administration or
forced sale of real property.

Inprinciple, nospecial procedures apply to foreign creditors as such,
provided they hold a valid Austrian claim for enforcement. However,
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special procedures apply with regard to foreign titles. Recognition and
enforcement of such foreign titles in enforcement proceedings are
regulated by bilateral and multilateral treaties between Austria and the
country in which the title was issued. Austria is a party to the Lugano
Convention, and is subject to the Brussels Convention on jurisdiction
and the enforcement of judgments in civil and commercial matters of
1968, the Council Regulation (EC) No. 44/2001 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial
matters and the Brussels Regulation (EU) No. 1215/2012 on jurisdiction
and the recognition and enforcement of judgments in civil and com-
mercial matters (recast).

Voluntary liquidations

9 What are the requirements for a debtor commencing a
voluntary liquidation case and what are the effects?

Under Austrian law, the term ‘voluntary liquidation’ of a company is
used to refer to a company being dissolved by its shareholders volun-
tarily according to its corporate charter outside the scope of insolvency
proceedings. In such a case, all creditors’ debts must be fully satisfied
before the liquidation can be completed.

The following does not deal with ‘voluntary liquidation’ in the
strict Austrian sense of the word but with the true situation when
the directors of a company (as opposed to its creditors) can, and are
under certain circumstances required to, file for insolvency proceed-
ings. A debtor is required to initiate a voluntary liquidation if the insol-
vency test is met (see question 1). Therefore, the debtor is required to
apply for the opening of insolvency proceedings if it is illiquid or - if
the debtor is a legal entity - if it is over-indebted, that is, if liabilities
exceed assets based on liquidation values (ie, there is negative equity).
However, according to settled case law, the fact that a legal entity has
negative equity triggers an obligation to apply for insolvency only if the
company is not a going concern.

Following the application for opening insolvency proceedings, the
court examines the application and decides whether the debtor meets
the insolvency test. If this is the case, the court will open insolvency
proceedings immediately.

Once the court has formally opened insolvency proceedings (with
the exception of reorganisation proceedings with self-administration),
the right to make any dispositions with respect to the insolvency estate
and the administration thereof passes from the debtor to the insolvency
administrator appointed by the court. In such case, only the insolvency
administrator is entitled to act on behalf of the insolvent’s estate.
Transactions concluded by the debtor after the opening of insolvency
proceedings are void with respect to the creditors. If the court makes
an order for reorganisation proceedings with self-administration, the
debtor retains the right to make dispositions with respect to the insol-
vency estate, but will be supervised by a court-appointed reorganisa-
tion administrator.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

Each (individual) creditor may also apply for the opening of insolvency
proceedings with respect to a debtor. The creditor will need to establish
that the debtor is insolvent (ie, either illiquid or over-indebted without
a going concern prognosis, although, realistically, a creditor will usu-
ally only be able to demonstrate the former) and that he has a valid
claim against the debtor, even if this claim is not yet due for payment. If
the court is satisfied that the insolvency test is met the court will open
insolvency proceedings without undue delay after the creditor has
made its application. The effects of the commencement of the insol-
vency proceedings - where there are sufficient funds available to bear
the costs of the insolvency proceedings - are the same as described in
question 9.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal
financial reorganisation and what are the effects?

If the conditions for the opening of insolvency proceedings are met

(see question 1) or there is a real threat of the debtor’s inability to pay

debts as they fall due (‘pending illiquidity’), the debtor may apply to
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court for the opening of reorganisation proceedings. A reorganisation
proceeding can only bind unsecured creditors (and secured creditors
to the extent that their claim is under-secured). The debtor may also
apply for the opening of reorganisation proceedings after insolvency
proceedings have been opened as long as such proceedings have not
been concluded. An application for the opening of reorganisation
proceedings must include a reorganisation plan offering payment of
at least 20 per cent of the claims to unsecured creditors within two
years of the approval of the reorganisation plan. The court will appoint
a reorganisation administrator who is in charge of the company until
the reorganisation plan is approved. The approval of the reorganisation
plan requires a majority of (unsecured) creditors holding more than
50 per cent of the aggregate claims of those (unsecured) creditors pre-
sent at the relevant court hearing.

Alternatively, the debtor can apply for reorganisation proceedings
with self-administration. In such a case, the reorganisation plan has to
provide an offer for the payment of at least 30 per cent of the (unse-
cured) creditor’s claims within two years after approval. An inventory of
assets, a current status report as well as a liquidity plan for the following
90 days has to be provided at the time of application. The advantage of
reorganisation proceedings with self-administration is that the debtor
does not lose control over the assets to an insolvency administrator,
allowing the debtor to retain control over its business and, also, the pro-
ceedings themselves. Only for legal acts that are not considered to be
in the ordinary course of business is the reorganisation administrator’s
approval required. Note that only an insolvency administrator can take
voidance actions, hence these are not available in a reorganisation. If
the reorganisation plan is not approved within 9o days from the begin-
ning of the proceedings, the self-administration will be revoked and an
insolvency administrator will be appointed. During the continuation of
the proceedings under the insolvency administrator, the reorganisation
plan itself can still be approved by the creditors.

The approval of the reorganisation plan results in the conclusion
of the insolvency proceedings and the withdrawal of the insolvency
administrator. Furthermore, the debtor is relieved of the obligations
towards its creditors exceeding the quota offered in the reorganisation
plan; creditors can only set off their claims in accordance with the quota
of the reorganisation plan whereas before the approval, it is possible
to set off the entire claim (provided general requirements are met (see
question 17)).

A debtor who is neither insolvent nor over-indebted may also apply
to the court for the opening of reorganisation proceedings under the
Business Reorganisation Law. If certain financial ratios are not met,
application for reorganisation is mandatory. The application should
include a reorganisation plan, which may be supplied up to 60 days
after the filing of the application. The court will appoint a reorganisa-
tion auditor to examine and assess the reorganisation plan. As already
mentioned, the opening of reorganisation proceedings under Business
Reorganisation Law will not change the situation of creditors as this
reorganisation is not an insolvency proceeding.

Involuntary reorganisations

12 What are the requirements for creditors commencing an
involuntary reorganisation and what are the effects?

Only the debtor may file an application for the commencement of reor-
ganisation proceedings. Creditors may only apply for the initiation of
insolvency proceedings with respect to a debtor (see question 10).

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency
proceedings in particular circumstances? If proceedings
are not commenced, what liabilities can result? What are
the consequences if a company carries on business
while insolvent?

Managing directors of a company must file for insolvency with-
out undue delay, but in any case within the first 60 days of the com-
pany becoming illiquid or over-indebted within the definition of
the Insolvency Code (see question 1). During the 60-day period, the
managing directors may make reasonable efforts to restructure the
company or may prepare an application for reorganisation proceed-
ings. The managing directors will be personally liable for the damage
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inflicted on the company’s creditors by their failure to make a timely
application for the opening of insolvency proceedings, as set out below.

As regards existing creditors, the managing directors will be liable
for a reduction in the insolvency quota. As regards new creditors, the
managing directors will be liable for the damage suffered by such new
creditors having placed confidence in the company being solvent. In
addition, managing directors will be liable to the company for any pay-
ments that it has made to any counterparties while the company was
insolvent. It is generally accepted that this does not apply where insol-
vency proceedings are diligently prepared and where the payment is
necessary to protect the position of the company’s general creditors.

Other than civil liability, criminal liability may also arise out of
crimes such as fraud, disloyalty or specific actions such as the fraud-
ulent preference of a creditor or the fraudulent infringement of the
insolvency law.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business
during a reorganisation? What conditions apply to the use
or sale of the assets of the business? Is any special treatment
given to creditors who supply goods or services after the
filing? What are the roles of the creditors and the court in
supervising the debtor’s business activities? What powers can
directors and officers exercise after insolvency proceedings
are commenced by, or against, their corporation?

Only during reorganisation proceedings with self-administration may
adebtor carry on business (see question 11). In reorganisation proceed-
ings with self-administration, the debtor is not required to surrender
control of its entire assets to an insolvency administrator. Nevertheless,
a court-appointed reorganisation administrator has a right of veto over
any ordinary transactions of the debtor and must expressly agree to all
transactions of the debtor beyond the ordinary course of business, as
well as specific decisions, as set out in the Insolvency Code. The sale
of assets is subject to the reorganisation administrator’s approval to
the extent that such a sale does not fall within the scope of the debtor’s
ordinary course of business and may be subject to the approval of the
creditors’ committee and the insolvency court if the sale is of the debt-
or’s assets. With regard to mutual contracts not yet fulfilled by either
party, the debtor may choose either to rescind such contracts or to have
them fulfilled by both sides (subject to approval by the reorganisa-
tion administrator).

In order to facilitate the continuation of the debtor’s business, ter-
mination rights in contracts with the debtor may be limited. If termi-
nation of a contract with the debtor could put the continuation of the
debtor’s business at risk, the contractual partners may, for a period of
six months after the opening of the insolvency proceedings, terminate
contracts concluded with the debtor only for ‘good cause’. ‘Ordinary
termination’ without good cause (for instance, at mutually agreed peri-
ods or dates) is prohibited. Furthermore, the deterioration of the debt-
or’s economic situation and a payment default of the debtor in relation
to obligations due prior to the initiation of the insolvency proceedings
do not constitute ‘good cause’ for termination. However, the restric-
tions do not apply if the cancellation of a contract is essential for avoid-
ing severe personal or economic disadvantages for the counterparty.

Further, termination rights based solely on the initiation of insol-
vency proceedings are invalid. Only certain financial and derivative
contracts, which are usually entered into under master agreements
that provide for the mutual set-off of claims (‘close-out netting’) are
exempt from this rule.

The creditors must file their claims against the debtor in court.
The court may appoint a creditors’ committee to supervise the acts
of the insolvency or reorganisation administrator. Apart from that, all
the creditors meet only once, at the reorganisation hearing where the
creditors vote on the reorganisation plan. The main duties of the court
are to hold the opening hearing and the reorganisation hearing as well
as issuing the necessary decisions.

In reorganisation proceedings under the Business Reorganisation
Law, the conditions for the debtor to carry on business are as described
in question 11. In essence, the court opens business reorganisation
proceedings, appoints and supervises the reorganisation auditor and
closes reorganisation proceedings. The creditors do not have any spe-
cial rights to supervise the debtor’s business activities. Indeed, they are
not affected by the reorganisation at all. However, certain bridge loans
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(and similar measures) granted in the reorganisation are, under certain
circumstances, protected from avoidance if the reorganisation is not
successful and insolvency proceedings are opened.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal
proceedings or the enforcement of claims by creditors apply
in liquidations and reorganisations? In what circumstances
may creditors obtain relief from such prohibitions?

After the opening of such reorganisation proceedings, legal disputes
with regard to the insolvent’s assets may no longer be filed against the
debtor and pending lawsuits concerning the debtor’s assets will be sus-
pended. Any court order rendered after the opening of insolvency pro-
ceedings will be void. Generally, all claims against the debtor must be
filed with the insolvency court and examined by the insolvency admin-
istrator before litigation proceedings may be continued. Where a credi-
tor had his claim rejected in the examination hearing, he may initiate
proceedings against the debtor.

If the court has ordered a stay of the proceedings, the insolvency
administrator is entitled to continue the proceedings.

In business reorganisation proceedings under the Business
Reorganisation Law, pending court proceedings are not affected.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured
or unsecured loans or credit? What priority is given to such
loans or credit?

Once insolvency proceedings have been formally opened by the
court, the administration of the insolvent’s assets is exclusively con-
ferred upon an insolvency administrator. The insolvency administra-
tor is, in principle, entitled to conclude credit agreements on behalf of
the estate.

In reorganisation proceedings with self-administration, the debtor
is not fully deprived of its ability to enter into transactions with respect
to its assets (see question 11). The debtor is, however, prohibited from
concluding certain transactions, such as selling real estate or granting
sureties. Entering into loans (whether secured or unsecured) is not spe-
cifically prohibited. Nevertheless, the debtor must obtain the approval
of the reorganisation administrator for any transaction beyond the
ordinary course of business. Borrowings might therefore need such
approval, depending on the ordinary course of the specific business.

In reorganisation proceedings under the Business Reorganisation
Law, no specific limitations on post-filing credit apply.

Set-off and netting

17 Towhat extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can
creditors be deprived of the right of set-off either temporarily
or permanently?

Generally, creditors are entitled to exercise their rights of set-off and
netting in pending insolvency proceedings provided that the claims to
be compensated were mutual at the time of the opening of insolvency
proceedings. A creditor may not, however, set-off a claim that arose
within the last six months before the formal opening of insolvency pro-
ceedings if the creditor knew, or should have known, of the debtor’s illi-
quidity. Importantly, as opposed to the general rules of civil law, claims
that have not become due at the time of the opening of insolvency pro-
ceedings, as well as claims that are subject to a condition, may be set
off in the insolvency. Special netting rules apply under the Financial
Collateral Act.

In reorganisation proceedings under the Business Reorganisation
Law, the situation of the creditors is not affected. Therefore, no special
rules on set-off apply.
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Sale of assets

18 Inreorganisations and liquidations, what provisions apply
to the sale of specific assets out of the ordinary course of
business and to the sale of the entire business of the debtor?
Does the purchaser acquire the assets ‘free and clear’ of
claims or do some liabilities pass with the assets? In practice,
does your system allow for ‘stalking horse’ bids in sale
procedures and does your system permit credit bidding
in sales?

Insolvency

In insolvency proceedings, the sale (or lease-out) of specific immove-
able assets is subject to the prior approval of the court and the creditors’
committee, and must be publicly announced at least 14 days (in urgent
cases, eight days) in advance. The same applies to the sale (or lease-
out) of the debtor’s entire business (or the debtor’s controlling share in
a business), the debtor’s entire moveable assets (whether fixed assets
or current assets) and assets that are necessary for the debtor’s opera-
tions. The insolvency administrator must hear the debtor with respect
to these transactions before he decides to take any action. Generally,
assets are sold by the insolvency administrator in a private out of court
sale. A court sale will occur only if determined by the court at the insol-
vency administrator’s application. Thus it would be permissible for
the insolvency administrator to negotiate an interim sale agreement
with one party while continuing to seek better bids. However, Austrian
law prohibits credit bidding in a sale of the insolvent’s assets - a credi-
tor only has a claim for receipt of the insolvency quota in insolvency
proceedings (principle of equality between creditors). A court would
therefore have no discretion to assess a credit bid. Similarly, the credit
bid of an assignee of the original secured creditor would not be permit-
ted either.

Provisions of Austrian law related to the transfer of liabilities upon
the purchase of a business do not apply if the seller of such a business
is insolvent. These provisions relate to general liabilities of the seller as
well as social security, other pension liabilities and liabilities relating to
public charges and taxes. Lease contracts that are filed with the com-
mercial register pass over automatically, but employment contracts
do not.

Specific assets may be affected by certain encumbrances and will
possibly not be transferred clear of such encumbrances. Such encum-
brances may, however, lapse upon bona fide acquisition of ownership
of the relevant assets.

Reorganisations

In reorganisations (both with and without self-administration), all
transactions (including asset sales) outside the debtor’s ordinary busi-
ness, as well as any sale of real estate, the granting of a lien over any
asset, the granting of sureties, as well as transactions without due
consideration, are subject to the reorganisation administrator’s prior
consent. All other transactions may be vetoed by the reorganisation
administrator. In reorganisation proceedings, it would be permissible
for the insolvency administrator to negotiate an interim sale agreement
with one party while continuing to seek better bids. Credit bidding in
a sale of the insolvent’s assets would also be permissible as part of the
reorganisation plan, provided that the special majority and quorum
requirements are met. As credit bidding would result in the unequal
treatment of creditors (the credit bidder is privileged), in addition to the
general majority and quorum requirements set out in question 23, such
reorganisation plan would have to be approved by the majority of the
disadvantaged insolvency creditors who are entitled to vote and pre-
sent at the voting hearing with the total claims of the consenting credi-
tors amounting to at least 7§ per cent of the claims of the disadvantaged
insolvency creditors present at the voting hearing. Apart from that, no
further specific assessment concerning the credit bid would be neces-
sary. As Austrian insolvency law states that in the case of an assignment
the legal standing of the debtor may be neither improved nor deterio-
rated, the same must apply to an assignee of the original secured credi-
tor. However, if the assignee has acquired the claim after the opening of
insolvency proceedings, he will be deprived of his voting rights unless
he was obliged to acquire the claim because of an agreement set up
before the opening of the insolvency proceedings (this rule applies to
insolvency and reorganisation proceedings alike).
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Concerning the transfer of liabilities with certain assets, the same
rules apply as in insolvency proceedings, except that employment con-
tracts are transferred to the purchaser of an entire business.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to
use it when an insolvency case is opened? To what extent may
aninsolvency administrator continue to use IP rights granted
under an agreement with the debtor? May an insolvency
representative terminate a debtor’s agreement with a licensor
or owner and continue to use the IP for the benefit of
the estate?

The licensor or the owner of the IP right has, by operation of law, no
right to terminate a contract with the debtor simply because insolvency
proceedings are opened over the debtor’s assets.

In insolvency proceedings the insolvency administrator has the
right to terminate any commercial contract not yet completed in full at
the time the insolvency proceedings are opened. If the contract is ter-
minated, the counterparty may claim damages in the insolvency pro-
ceedings as an ordinary unsecured creditor. However, the insolvency
administrator, on behalf of the debtor, may elect to adopt the contract,
in which case the contract remains in force and the contractual obliga-
tions of both parties remain intact and have to be fulfilled in full.

The court may set a deadline for the insolvency administrator to
declare whether he or she wishes to adopt the contract. Such deadline
must not be set earlier than 93 days after the opening of insolvency pro-
ceedings. If the debtor is defaulting on a non-monetary obligation, the
period for the insolvency administrator to declare his or her position is
not more than five working days after the application for declaration by
the insolvency administrator by a creditor.

Personal data in insolvencies

20 Where personal information or customer data collected by an
insolvent company is valuable to its reorganisation, are there
any restrictions in your country on the use of that information
in the insolvency or its transfer to a purchaser?

Data processing activities during insolvency proceedings are governed
by the Austrian data privacy regulation as set out in the Austrian Data
Protection Act (DSG).

Thus, the debtor’s obligation to disclose any necessary informa-
tion to the insolvency administrator must not infringe the data sub-
ject’s right to the protection of personal data. Further, the insolvency
administrator is required to safeguard the interests of the relevant data
subjects (eg, the debtor’s employees or customers). In general, as long
as the debtor has lawfully processed the data to be disclosed, the dis-
closure of non-sensitive data can be justified by the overriding legiti-
mate interest pursued by the controller or by a third party, whereas the
disclosure of sensitive data (ie, data relating to a natural person’s race,
political opinion, trade-union membership, religion, health or sex life)
can only be justified by the data subject’s explicit consent.

Transfer of personal data to a purchaser is also subject to the provi-
sions set out in the DSG. If the purchase of debtor’s personal data is
conducted via an asset deal (ie, a third party acquires some or all of the
operating entity’s assets containing personal data), the transfer of such
data can only be justified as set out above, that is the transfer of non-
sensitive data may be justified by overriding legitimate interests and for
transferring sensitive data individual explicit consent from the affected
data subjects has to be obtained prior to such transfer. Where the per-
sonal data collected by the debtor are purchased via a share deal (ie, the
purchaser acquires the shares of the (insolvent) operating entity from
the entity’s shareholder or shareholders), the DSG does not restrict the
transfer of sensitive and/or non-sensitive data to the purchaser.
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Rejection and disclaimer of contracts in reorganisations

21 Canadebtor undergoing a reorganisation reject or disclaim
an unfavourable contract? Are there contracts that may not
be rejected? What procedure is followed to reject a contract
and what is the effect of rejection on the other party? What
happens if a debtor breaches the contract after the insolvency
case is opened?

The insolvency administrator has the right to terminate any contract
that has not been fulfilled at the time of opening of the insolvency pro-
ceedings (see question 19).

In a reorganisation, the debtor can terminate employment or lease
contracts but only with the consent of the reorganisation administra-
tor. Further, employment contracts may only be terminated in relation
to employees that work in such parts of the business that will either
be closed or reduced in size or, if the continuation of the business
was not published in the insolvency register, after four months of the
reorganisation proceedings opening. The reorganisation administra-
tor may only give his or her consent to a termination if the fulfilment
of the relevant contract jeopardises the conclusion or fulfilment of
the reorganisation plan or jeopardises the continuation of the debtor’s
business. The employee or tenant can claim damages arising from the
termination of the respective contract. Such claims are subject to the
reorganisation and will be settled only with the quota set out in the
reorganisation plan.

When the insolvency administrator decides to adopt a contract, he
or she must comply with its obligations thereunder. Obligations aris-
ing under such contract (and with respect to breaches thereof) after the
opening of insolvency proceedings lead to a preferential claim of the
third party against the debtor or the debtor’s estate.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings?
Are there certain types of insolvency disputes that may not
be arbitrated? Will the court allow arbitration proceedings
to continue after an insolvency case is opened? Can disputes
that arise in an insolvency case after the case is opened be
arbitrated with the consent of the parties? Can the court direct
the parties to such disputes to submit them to arbitration?

Generally, arbitration procedures are rarely used in insolvency pro-
ceedings. In insolvency proceedings, the insolvency administrators
are generally not bound by any arbitration agreements entered into
by the debtor, except for the circumstances described in the following
paragraphs. The insolvency court has sole and exclusive jurisdiction
to hear the subject matter of the insolvency case. Any prior arbitration
agreement between the debtor and its creditors with respect to the con-
duct and subject matter of insolvency proceedings would be void. As a
consequence, an arbitration proceeding would only take place in cases
where the administrator agrees to a (renewed) arbitration agreement
after the initiation of the insolvency proceedings.

Based on the voidance rules set out in the Insolvency Code, if
insolvency proceedings are opened, the insolvency administrator has
the right to challenge the validity of certain business transactions con-
cluded by the debtor prior to the opening of insolvency proceedings.
The debtor cannot validly enter into an arbitration agreement with
respect to such proceedings prior to the opening of insolvency proceed-
ings; additionally the insolvency administrator would not be bound by
such an agreement because the voidance claims arise only after the
opening of insolvency proceedings and for the benefit of the insolvent’s
estate. The debtor cannot legally dispose of such claims. However, the
insolvency administrator may enter into arbitration proceedings on its
own account with respect to voidance claims, but this possibility is very
rarely used.

Where the insolvency administrator has adopted a contract (see
questions 19 and 21), he is bound by the contractual provisions and any
arbitration agreement contained therein.

Apart from contractual proceedings, an insolvency administra-
tor is typically engaged in court proceedings with respect to some of
the creditors’ own property that was commingled with the insolvent’s
estate, or with respect to the realisation of security relating to some
creditors’ secured claims. Legal scholars hold the view that in these
cases, the insolvency court has no exclusive jurisdiction to hear such
proceedings. Consequently, the insolvency administrator remains
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bound by any arbitration agreement concluded between the debtor
and its creditors or third parties and the court will allow any pending
arbitration proceedings to continue.

Except for the aforementioned prohibitions, disputes can be arbi-
trated with the consent of the parties and the insolvency administra-
tor after the insolvency case has been opened. The court has no right
to direct the parties to submit any disputes to arbitration. It should be
noted that the solvent claimant would usually have to pay the costs of
arbitration in advance for itself as well as the insolvent respondent.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How
are creditors classified for purposes of a plan and how is the
plan approved? Can a reorganisation plan release non-debtor
parties from liability, and, if so, in what circumstances?

Mandatory features of a reorganisation plan include full satisfaction of
all secured and preferential claims, as well as the debtor’s offer to pay
to all unsecured creditors at least 20 per cent of the outstanding claims
within two years after the approval of the reorganisation plan. In the
case of reorganisation proceedings with self-administration, the debtor
has to offer the payment of a quota of at least 30 per cent (as well as
satisfaction in full of all secured and preferential claims).

Secured creditors are creditors holding a secured right over the
assets of the debtor (lien, mortgage, etc). Preferential claims include
the costs of the reorganisation proceedings, various disbursements of
operating costs and expenses (for instance, claims of employees for
normal salary accruing after the opening of the reorganisation proce-
dure) and remuneration for certain creditors’ associations as defined
by law.

The reorganisation plan must be approved by unsecured and non-
preferential creditors representing more than 5o per cent in value of
the total outstanding unsecured, non-preferential debts, as well as the
(simple) majority of the creditors (by headcount) that are present at the
reorganisation hearing.

Generally, the reorganisation plan must treat all unsecured and
non-preferential creditors equally. Deviations from this principle are
possible if the reorganisation plan is approved by the majority of the
unsecured creditors present at the reorganisation hearing (by head-
count) and creditors representing at least 75 per cent of the outstanding
unsecured non-preferential debt.

The Insolvency Code does not foresee the possibility that a reor-
ganisation plan includes releases in favour of third parties.

In business reorganisation proceedings under the Business
Reorganisation Law, the reorganisation plan must include an analy-
sis of the reasons for the need to reorganise, the necessary measures
envisaged, the chances of success, the amount of additional credit
needed and a timetable. The reorganisation auditor has to agree on the
restructuring plan and the court has to approve this. The creditors have
no right of objection.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?

Reorganisations may be ‘pre-packaged’ or structured within certain
limits. This may be the case if the offered settlement does not meet the
minimum targets (notably, the satisfaction quota) imposed by law (see
question 23) and therefore one or several large creditors need to subor-
dinate their claims for the reorganisation to be approved by the court.

Unsuccessful reorganisations

25 Howisaproposed reorganisation defeated and what is the
effect of a reorganisation plan not being approved? What if
the debtor fails to perform a plan?

If the reorganisation plan does not secure the necessary majority and
quorum of the creditors’ vote during the reorganisation hearing, it fails.
Furthermore, the court can, and in some circumstances has a duty to,
reject a reorganisation plan even though that it has been approved by
the creditors (eg, if material regulations have not been complied with,
or if the reorganisation plan favours certain creditors). If the reorgani-
sation plan is not approved, the reorganisation proceedings are contin-
ued as bankruptcy proceedings.
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The approved reorganisation plan may be actively monitored by a
reorganisation administrator if agreed upon in the reorganisation plan.
During such supervision the court may issue protective measures with
regard to the debtor’s assets and may veto certain legal transactions. If
adebtor defaults on its payment to a particular creditor, the creditor has
to notify the debtor of this and grant it a two-week grace period. If the
debtor is still unable to fulfil its obligations after such period, the origi-
nal claim of this creditor is re-established in its totality, (ie, not only in
the reorganisation quota). Despite a default with respect to a particular
creditor, the reorganisation plan and the quota remains in effect with
respect to those creditors on whom the debtor has not defaulted.

If a reorganisation plan under the Business Reorganisation Law is
not approved by the court, reorganisation proceedings must be closed.

Insolvency processes

26 During an insolvency case, what notices are given to
creditors? What meetings are held? How are meetings called?
What information regarding the administration of the estate,
its assets and the claims against it is available to creditors or
creditors’ committees? What are insolvency administrators’
reporting obligations? May creditors pursue the estate’s
remedies against third parties?

The decision on the opening of insolvency proceedings, as well as other
decisions issued by the court, must be published. As of 1 January 2000,
all notices of decisions of the court are published on a special website
(www.edikte.justiz.gv.at) for a limited period.

The court holds several public hearings during insolvency proceed-
ings, the most important being the general creditors’ meeting immedi-
ately after the opening of the proceedings; the examination hearing, at
which the insolvency administrator acknowledges or rejects the claims
filed by the creditors; and the reporting hearing at which the insol-
vency administrator submits a report on the status of the proceedings.
Other meetings can be held at the court’s discretion or mandatorily,
if such a meeting is demanded by the insolvency administrator, the
creditors’ committee or at least two creditors representing claims of at
least one-quarter of the total claims - secured as well as unsecured -
against the debtor. All meetings are called by the court and published
on the internet.

In the reporting hearing the insolvency administrator reports on
the prerequisites for the closing of the business or parts of the business
or the continuation thereof, as well as on any reorganisation plan and
the viability thereof.

The insolvency administrator has to give a statement of accounts
at the end of the insolvency proceedings and whenever the court issues
instructions to do so.

No creditor may initiate proceedings on behalf of the debtor to
pursue remedies (such as voidance proceedings) against third parties
during insolvency proceedings. Only the insolvency administrator is
entitled to do so. However, each member of the creditors’ committee
may file an application with the court to have the insolvency admin-
istrator removed from office. Additionally, the court may at any time
remove the insolvency administrator at its own initiative.

Upon final confirmation of the reorganisation plan, the debtor
is released from its liabilities in accordance with the reorganisation
plan. However, a reorganisation plan may not provide for the release
of liabilities owed by third parties. Therefore, while the debtor may
also be released from its liabilities towards jointly liable parties (eg,
guarantors), all such jointly liable parties will remain liable to the debt-
or’s creditors.

If the debtor is in default of its payment obligations under the reor-
ganisation plan, the original liabilities may be reinstated, provided that
the creditor has given due and timely notice of the default. In principle,
the liabilities are reinstated proportionally (ie, if 75 per cent of the insol-
vency quota has already been paid, 25 per cent of the original liability
will be reinstated). Thus, provided that the quota pertaining to a certain
liability has been paid in its entirety according to the reorganisation
plan, such original liability will not be reinstated. In general, the reor-
ganisation plan may not deviate from this provision to the detriment
of the debtors. If the whole reorganisation plan is annulled, different
rules will apply.
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Enforcement of estate’s rights

27 Iftheinsolvency administrator has no assets to pursue a
claim, may the creditors pursue the estate’s remedies? If so, to
whom do the fruits of the remedies belong?

Generally, if the insolvency court determines that the available assets
are insufficient even to cover the costs of instituting insolvency pro-
ceedings, it will dismiss the application for the opening of insolvency
proceedings for lack of funds. If a claim is available to the estate and
the court determines that this claim is worth pursuing, but the estate
lacks adequate funds to do so, it may oblige the creditor that filed the
application for the opening of insolvency proceedings to advance funds
to enable the insolvency administrator to pursue the claim. It should be
noted that managing directors of legal entities and shareholders hold-
ing more than 50 per cent of such legal entity’s shares can be held liable
to pay a proportion of the anticipated costs to cover the insolvency pro-
ceedings. Where insolvency proceedings are not initiated because of a
lack of funds, neither the debtor nor the creditors would benefit from
the effects of insolvency proceedings.

Creditor representation

28 What committees can be formed (or representative counsel
appointed) and what powers or responsibilities do they
have? How are they selected and appointed? May they retain
advisers and how are their expenses funded?

The creditors’ committee, consisting of three to seven members, is
appointed by the court on its own initiative or upon application by the
creditors, if the particular features of the case indicate that the estab-
lishment of a creditors’ committee is necessary. In practice, a credi-
tors’ committee is established in all large-scale insolvency cases. The
appointment has to be based on proposals by the creditors, representa-
tives of the debtor’s employees and other special interest groups.

The creditors’ committee has to supervise and support the
appointed insolvency administrator and approve the sale or the lease
of the debtor’s business and all of the debtor’s moveable or immove-
able assets. Furthermore, the creditors’ committee has to audit the
cash administered by the insolvency administrator.

Members of the creditors’ committee may not claim any remu-
neration beyond the compensation of their expenses, such as travelling
expenses and necessary costs of experts.

Insolvency of corporate groups

29 Ininsolvency proceedings involving a corporate group, are
the proceedings by the parent and its subsidiaries combined
for administrative purposes? May the assets and liabilities
of the companies be pooled for distribution purposes? May
assets be transferred from an administration in your country
to an administration in another country?

Under Austrian insolvency law, insolvency proceedings against a par-
ent and its subsidiary may only be combined for procedural purposes
and must be heard by the same judge. The proceedings themselves
remain independent of one another and the assets and liabilities are
not combined into one pool for distribution purposes.

According to article 35 of the EC Council Regulation (EC)
1346/2000 on Insolvency Proceedings any assets remaining in Austria
shall be transferred to an administrator outside of Austria only if it is
possible to meet all claims in Austria by the liquidation of assets in
Austrian secondary proceedings. Other than such transfer of surplus
assets, Austrian law does not provide a mechanism to transfer assets
subject to insolvency proceedings in Austria to an administration in
another country.

Appeals

30 What are the rights of appeal from court orders made in an
insolvency proceeding? Does an appellant have an automatic
right of appeal or must it obtain permission to appeal? Is there
arequirement to post security to proceed with an appeal and,
if so, how is the amount determined?

Austrian law distinguishes between three types of court orders: those
that can be appealed with an autonomous recourse, those that can only
be appealed together with another appealable decision and those that
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cannot be appealed at all. The remedy against court orders is always
a ‘recourse’. The general rules according to the Civil Procedures
Act apply.
The requirements for bringing a recourse are:
damage (‘formal damage’, meaning that the court’s decision dif-
fers from the party’s motion, is sufficient);
+ legitimacy (every party to the proceedings);
timeliness (14 days, starting from the day of delivery of the
court order);
+ nowaiver or withdrawal of the appeal;
form; and
content (declaration of appeal, reason for appeal and claim).

In insolvency matters, the appellant is allowed to bring new facts or evi-
dence during recourse proceedings, provided that they already existed
at the time when the appealed decision was made.

Recourses do not have a delaying effect on the enforceability of the
court order. However, the court cannot alter the appealed decision to
the detriment of the appellant, which means that as a worst-case sce-
nario for the appellant, his or her recourse gets rejected.

If the requirements of a recourse are met, the appellant is entitled
to bring an appeal. As a prerequisite to the decision of the appellate
court, the trial court, where the appeal was submitted, decides on the
admission of the appeal. After admission, the appeal is submitted to the
appellate court, which also has the right to reject the recourse.

Defendants can require non-EU applicants to post security for
court fees except where the applicant has its usual place of residence
in Austria, a court order for compensation would be enforceable in the
applicant’s usual place of residence, in martial disputes, in disputes
relating to bills of exchange or when the plaintiff has sufficient real
estate (secured) assets.

Claims

31 Howisa creditor’s claim submitted and what are the time
limits? How are claims disallowed and how does a creditor
appeal? Are there provisions on the transfer of claims? Must
transfers be disclosed and are there any restrictions on
transferred claims? Can claims for contingent or unliquidated
amounts be recognised? How are the amounts of such
claims determined?

After the opening of insolvency proceedings, creditors have to submit
a notification of their claims to the court. The deadline for filing credi-
tors’ claims is established by the court in its order to open insolvency
proceedings. Claims may also be filed after the deadline but such
claims will not upset preceding distributions to the creditors and credi-
tors who filed late will not have the right to appeal other claims, which
have been filed in time.

The insolvency administrator accepts or rejects the notified claim
at the examination hearing and any creditor may dispute the valid-
ity or priority of the claim. Confirmation of a claim by the insolvency
administrator has a binding effect with respect to its amount but not
as to whether such claim is a preferential claim or an unsecured claim.
Creditors whose claims are rejected by the insolvency administra-
tor or denied by the other creditors (ie, those with contested claims)
may bring an application for the court’s confirmation that their claims
are valid.

Contingent claims may be notified to the court with their com-
plete (maximum) amounts. In the event of suspensive conditions (ie,
where the claim arises only after the condition has been met), the quota
relating to such contingent claim will be secured by the court and paid
to the creditor only after the relevant condition has in fact been met.
In the event of resolutive conditions (ie, where an existing claim is
extinguished when the condition has been met), the quota relating to
such claim may either be secured by the court or ordinarily paid to the
creditor, provided that in exchange the creditor provides security to the
court in the event that the resolutive condition is met and the claim is
extinguished thereafter and the creditor has to pay back the quota.

Unliquidated claims may also be notified to the court. The notifica-
tion has to provide an estimate by the creditor of the claim’s value as at
the opening of the insolvency proceedings. The estimate may be chal-
lenged by the administrator and, as a result, the court decides upon the
value of the claim by appointing expert witnesses.
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There are no specific provisions in the Insolvency Code govern-
ing the transfer of claims. The transfer is restricted only because the
claim will have been deemed to be acquired after the opening of insol-
vency proceedings. This results in the transferee not being able to set
off the transferred claim against any other claims of the debtor against
the transferee existing before such opening of insolvency proceedings.
There is no legal obligation to notify the insolvency administrator of
the transfer.

Claims acquired at a discount can still be enforced for their full
face value. However, a party is not entitled to set off an obligation it
has regarding the insolvency estate with a claim it has acquired after
the initiation of insolvency proceedings (and under certain circum-
stances when the third party knew or ought to have known of the
insolvency of the common debtor, even before the initiation of insol-
vency proceedings).

Interest accruing from the date of the opening of an insolvency
proceedings cannot be claimed as an insolvency claim during the pro-
ceedings. However, the opening of reorganisation proceedings does
not stop interest from accruing unless the parties agree on a discharge
of residual debt during the course of such proceedings.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so,
what are the grounds for doing so and how frequently does
this occur?

In general, Austrian insolvency law is based on the principle that in
insolvency proceedings, all creditors rank equally. However, secured
creditors enjoy priority to the extent of their security rights. Preferential
creditors also enjoy priority (see question 33). Also, claims of creditors
whose claims arose after the opening of insolvency proceedings rank
above other claims.

Only if the insolvency administrator challenges the claim of a par-
ticular creditor may the court decide that the creditor’s claim is, in fact,
different in nature from that alleged by the creditor and may assign it to
a different class, thereby also changing its priority. However, this hap-
pens infrequently and the question in most cases is whether the secu-
rity of a secured creditor is valid.

Priority claims

33 Apart from employee-related claims, what are the

major privileged and priority claims in liquidations and

reorganisations? Which have priority over secured creditors?
In essence, preferential claims are the costs of the insolvency pro-
ceedings, the disbursement of expenses for the insolvency estate’s
maintenance and management, certain early termination claims (see
question 19), claims for fulfilment of mutual contracts (provided that
the insolvency administrator has adopted such contracts) and the
remuneration of certain creditors’ associations that participate in the
proceedings. Claims accrued prior to the opening of the proceedings
(including taxes, social security contributions, wages and salaries) are
not privileged.

Secured creditors’ claims are not affected by the insolvency.
However, if the enforcement of such rights threatens the continuation
of the insolvent’s business, satisfaction of such claims may be post-
poned for a period of six months after the beginning of the insolvency
proceedings. Post-opening claims are not satisfied from valid security
rights of a creditor (with the exception of costs having arisen specifi-
cally with respect to the disposal of the security).

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated
during a restructuring or liquidation? What are the
procedures for termination?

The employee’s ordinary wages accrued prior to the opening of insol-
vency proceedings are deemed to be insolvency claims; ordinary wages
accrued after the opening of insolvency proceedings are privileged and
will be satisfied prior to the insolvency claims of unsecured creditors.
In insolvency proceedings the administrator has a privileged right
to terminate employment contracts in relation to employees that work
in such parts of the business that will either be shut down or reduced
in size or, if the continuation of the business was not published in the
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insolvency register, during the fourth month after the opening of the
reorganisation proceedings. When the termination of an employee’s
contract is based on the administrator’s privileged right, the termina-
tion compensation of the employee, according to Austrian employ-
ment law (eg, holiday compensation, severance compensation and
other damages), is deemed to be an unsecured claim. If the termination
of an employee’s contract does not fulfil the preconditions of the afore-
mentioned right of the administrator, the termination compensation
will be satisfied prior to the insolvency claims of unsecured creditors.

Austrian law does not provide for any insolvency-specific claims
arising out of the termination of employment contracts and any spe-
cific procedures with regard to such terminations.

Pension claims

35 Whatremedies exist for pension-related claims against
employers in insolvency proceedings and what priorities
attach to such claims?

Austrian employers can make contributions to a statutory pen-
sion either by a defined benefit to the employee, making direct pay-
ments, or by making contributions to a pension fund for the benefit of
the employee.

Claims by retired employees already having a right to receive
defined benefit payments from the employer should be handled in
the same way as ordinary employee wages. Therefore deficiencies
accrued prior to the opening of insolvency proceedings are deemed to
be unsecured claims, whereas deficiencies accrued after the opening of
insolvency proceedings are privileged and will be satisfied prior to the
insolvency claims of unsecured creditors. On the other hand, claims
of the retired employee against pension funds are not affected by the
employer’s insolvency.

Most prospective entitlements of employees are subject to the
Austrian Company Pensions Act (BPG). These claims should also be
treated in the same way as ordinary wages, as described above. If the
employment contract is terminated before or because of the insol-
vency proceedings, claims in this respect form part of the termination
compensation and are deemed to be unsecured claims. Termination of
the employment for any other reason leads to these claims being privi-
leged claims and therefore satisfied with priority to unsecured insol-
vency claims.

Prospective entitlements falling beyond the scope of the BPG are
treated as being subject to a suspensive condition (the employee’s
retirement) and, therefore, the quota relating to such contingent claim
will be secured by the court and paid to the creditor only after the rel-
evant condition has in fact been met. In any case a certain percentage,
depending on the individual circumstances, of the employer’s pen-
sion-related claims will be covered by a fund established solely for the
benefit of employees in the event of the employer’s insolvency under
Austrian law. Employees’ claims against pension funds are not affected
by the employer’s insolvency.

Environmental problems and liabilities

36 Ininsolvency proceedings where there are environmental
problems, who is responsible for controlling the
environmental problem and for remediating the damage
caused? Are any of these liabilities imposed on the insolvency
administrator, secured or unsecured creditors, the debtor’s
officers and directors, or on third parties?

After the initiation of insolvency proceedings, public regulations,
including environmental regulations, continue to be relevant for the
affected parties.

The debtor’s obligation to take all necessary measures regarding
environmental requirements persists. Since the insolvency administra-
tor takes over all duties related to the insolvency estate, the administra-
tor also represents the debtor in dealing with the authorities, including
with respect to environmental matters.

Where the relevant requirements are not met, the public author-
ity may initiate substitute performance. Costs arising as a result
thereof after the initiation of insolvency proceedings are preferential
costs and are therefore incurred to the detriment of the general insol-
vency creditors.
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Liabilities that survive insolvency proceedings

37 Do anyliabilities of a debtor survive an insolvency or
areorganisation?

If insolvency proceedings are terminated, the creditors would again
have the right to pursue all their claims against the debtor without
limitation. Any funds received by them during the insolvency proceed-
ings would be taken into account. However, if the debtor is a com-
mercial entity and the insolvency proceedings lead to a liquidation of
the debtor, the debtor would be deleted from the commercial register
and cease to exist after the termination of the insolvency proceedings
(unless assets of the debtor emerge, in which case the debtor would be
deemed to continue in existence).

Distributions

38 How and when are distributions made to creditors in
liquidations and reorganisations?

Distributions may only be made after the general examination hear-
ing has been held. The final distribution may only take place after all
assets have been sold, all decisions have been issued by the courts on
contested creditors’ claims, the insolvency administrator’s fees have
been determined and the final accounts of the insolvency administra-
tor have been approved by the court. This can only be done on the basis
of a draft distribution document and a distribution hearing.

In reorganisation proceedings, payments must be made in accord-
ance with the approved settlement plan.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations
and reorganisations and what are the grounds? What is the
result of a transaction being annulled?

Only the insolvency administrator is entitled to challenge transac-
tions undertaken by the debtor prior to the opening of insolvency pro-
ceedings (covering liquidations as well as reorganisations) during the
respective ‘suspect period’. In this respect, the Insolvency Code pro-
vides for various cases of voidance on a number of grounds and with
different suspect periods. The decision lies within the insolvency court.
For example, transactions in which the debtor intentionally put cer-
tain creditors at a disadvantage relative to one or several other credi-
tors who knew of such an intention result in a suspect period starting
10 years before the opening of insolvency proceedings. In other cases,
suspect periods range between six months and two years. Such cases
include the transfer of assets without due consideration (two years),
provision of security or settlement of an obligation not due at such time
(one year), and business transactions with the insolvent debtor when
the counterparty knew or should have known of the insolvency (six
months). The provisions, and settled case law regarding them, are com-
plicated and sometimes make it difficult to predict whether a particular
transaction may become subject to voidance in a future insolvency.

If the voidance motion is successful, the transaction will be
declared as being without any effect as regards the other creditors.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in
determining whether to annul a transaction by an insolvent
debtor? May voidable transactions be attacked by creditors
or only by a liquidator or trustee? May they be attackedin a
reorganisation or a suspension of payments or only in
aliquidation?

The Insolvency Code recognises the concept of a ‘suspect period’ to
determine whether a transaction of the debtor may be challenged (see
question 39). Depending on the grounds for challenging the transac-
tion, the ‘suspect period’ is between six months and 10 years. Only the
insolvency administrator may challenge a transaction. A transaction
would be declared void as regards the creditors in the case of a success-
ful challenge. The grounds for voidability are as follows:

() intentionally putting assets beyond creditors’ reach: bad intent
applies only if the transferor or chargor acted with the intent to cre-
ate a disadvantage for its creditors and if such intent were known
or deemed to be known by the other party;
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(i) squandering applies only if the transferor or chargor’s actions
within the last year preceding the opening of insolvency proceed-
ings were seen as squandering of assets and if such squandering
were known or deemed to be known by the other party;

(iii) if the transaction was undertaken by the debtor for no considera-
tion or deemed to be for no consideration within the past two years
preceding the initiation of insolvency proceedings; and

(iv) if the transaction unduly favours a certain creditor and pertains to
legal acts of the debtor having taken place within the last 60 days
preceding insolvency or after an application to open insolvency
proceedings, or when the debtor was (materially) insolvent.

The transaction unduly favours a certain creditor if:

- such creditor acquires a security or satisfaction to which kind,
or at which time such creditor is not entitled to such security
or satisfaction;
the security or satisfaction takes place for the benefit of close rela-
tives if the respective intent to unduly favour these creditors is
known or deemed to be known by them; or
the security or satisfaction takes place for the benefit of others and
such people know or are deemed to know of the intent of the com-
mon debtor to disadvantage its creditors.

Voidance under the foregoing is excluded if the undue favouring of cer-
tain creditors took place more than one year preceding the initiation of
insolvency proceedings.

A transaction of the debtor may be void if it took place after insol-
vency or after the application to open insolvency proceedings on the
grounds of knowledge concerning the common debtor’s insolvency in
the following circumstances:

- withregard to close relatives of the covenant debtor; or

if a creditor acquires security or satisfaction or if a legal transac-

tion entered into by the debtor puts the creditors at a disadvantage.

If the transaction resulted in an indirect disadvantage, it may be

challenged only if the disadvantage was ‘objectively foreseeable’

for the other party. In particular this is the case if (at the time of the
transaction) it had been obvious that a restructuring concept was
not feasible.

Voidance under the foregoing is excluded if the respective legal
acts took place more than six months prior to the initiation of insol-
vency proceedings.

Outside of the insolvency proceedings, creditors may challenge
transactions under the Voidance Act in the circumstances described in
(1) and (iii) above only.

Directors and officers

41 Are corporate officers and directors liable for their
corporation’s obligations? Are they liable for pre-bankruptcy
actions by their companies? Can they be subject to sanctions
for other reasons?

The managing directors of a company are liable to the company for
any failure to perform their function in a diligent manner. Any result-
ing claims the company has against the directors are subject to a five-
year limitation. The company may not waive or agree to settle these
claims to the extent that payment by the managing directors is required
to satisfy the company’s creditors. Directors may also be liable directly
to creditors if they failed to file for insolvency (see question 13). Also,
the Tax Procedure Act and social security legislation impose personal
liability on managing directors to the extent that they have failed to
diligently manage funds available to the company, where such funds
should have been paid on account of taxes or similar circumstances.
Under Austrian social security legislation, a managing director may
even be subject to criminal liability for having failed to make pro rata
social security contributions on any salary payments that were subject
to such contributions.

Under the Business Reorganisation Act, managing directors are
personally liable for the company’s debt up to €100,000 per individ-
ual, if they failed to instigate the opening of business reorganisation
proceedings upon having received a report by the company’s auditor
stating that the company was in need of reorganisation. This is the case
if the company’s equity ratio is less than 8 per cent, and the implied
debt settlement period exceeds 15 years, unless an opinion is issued
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by a certified auditor confirming that there is no need for reorganisa-
tion. The liability arises if, within two years of the managing directors
receiving the auditor’s report, insolvency is applied for. In certain cir-
cumstances, members of the supervisory board or shareholders of a
limited liability company may also become liable under the Business
Reorganisation Act.

In specific circumstances, the managing directors could also be
liable under the Austrian Criminal Act for offences such as fraudulent
conveyance or intentional preference of a creditor in the state of insol-
vency. While other employees may also become liable to the company,
that liability is limited under the Employee Liability Act.

Groups of companies

42 Inwhich circumstances can a parent or affiliated corporation
be responsible for the liabilities of subsidiaries or affiliates?

In general, the assets of parent (and also affiliated) corporations have
to be separated from the assets of subsidiaries (and affiliates) (prin-
ciple of separation). Therefore, parents or affiliated corporations can
only be held responsible for the liabilities of subsidiaries or affiliates if
they have contractually agreed to be liable. However, certain circum-
stances can arise under which shareholders can be held directly liable,
although this is highly controversial in legal literature and little case
law exists. The following situations could give rise to direct responsibil-
ity of parent or affiliated corporations:

- mingling of assets: if the assets of the parent or affiliate cannot be
clearly separated from the assets of the subsidiary or affiliate (ie,
because of lack of accounting);
qualified material undercapitalisation: if the subsidiary or affiliate
has been provided with little equity, imposing a higher risk of credi-
tors not being satisfied than in the ordinary course of business;
however, intentional dealing would be required from the parent or
affiliate to be held liable in this respect;
factual management of the shareholder: if the shareholder con-
ducts the subsidiary’s or affiliate’s business in a way the managing
director would normally do;
infringement of the subsidiary’s or affiliate’s assets leading to illi-
quidity: if the shareholder treats the assets of the company in a way
that leads to loss of the subsidiary’s or affiliate’s liquid funds; and
infringement of a legal nature: if the shareholder abuses the legal
structure of the subsidiary or affiliate in order to minimise liabilities.

Moreover, Austrian capital maintenance rules may also give rise to
claims of subsidiaries or affiliates against their parents or affiliated cor-
porations if they breach the foregoing rules.

Austrian corporate law prohibits the return of equity from a com-
pany to its shareholder. A company may not make any payments to
shareholders other than the distribution of profit or during the course of
a formal reduction of statutory capital. Provisions on the repayment of
capital also cover benefits granted by the company to its shareholders
where no ‘adequate consideration’ is received in return. Such consid-
eration must, as a minimum standard, be no lower than a comparable
consideration that the company would have received from an unrelated
third party. Any agreement between a company and its shareholder or
any third party granting an advantage to the shareholder that would
not, or not in the same way, have been granted for the benefit of an
unrelated third party is void and any profit received has to be returned.
In insolvency proceedings, the insolvency administrator can enforce
this claim against the parent or affiliated corporation. In the case of
an Austrian stock corporation, claims can be enforced directly by the
creditors of the subsidiary or affiliate.

Under the Austrian law on equity substitution, loans from share-
holders to companies suffering a ‘crisis’ (wWhen applying for insolvency
proceedings or ‘reorganisations’ under the Business Reorganisation
Law) are classified as substitutions of equity and are therefore treated
differently. According to the Insolvency Code, shareholders’ claims in
this respect are subordinated and can only be satisfied after satisfac-
tion of all unsecured and preferential claims and only if the insolvency
court agrees to accept these claims in the course of the insolvency pro-
ceedings. Shareholder loans granted outside of a ‘crisis’ rank pari passu
with other senior claims.

Austrian case law has clearly stated that with respect to group com-
panies considered one economic entity, the principle of legal separa-
tion must be respected regardless of economic considerations. This
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applies not only for the purpose of general corporate law, but also spe-
cifically with respect to insolvency law. Moreover, it was reiterated that
in insolvency proceedings there can be only one debtor - the individual
company whose assets must be considered individually. Thus, the
transfer of assets between several insolvent debtors is prohibited and
a court cannot order the distribution of company assets among these,
even if they are companies within the same group.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s
length creditors against their corporations in insolvency
proceedings taken by those corporations?

In this respect, annulment of transactions as described in question 39
should be taken into consideration, since any provision of security or
settlement of an obligation towards the parent or affiliated company
not due at such time (60 days before the opening of the insolvency
proceedings) could be challenged by the insolvency administrator and
payments made to these ‘insiders’ clawed back. See also question 42 in
respect of subordination of shareholder loans if made in times of crisis.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a
business may be seized outside of court proceedings? How are
these processes carried out?

Out-of-court enforcement over the debtor’s assets is possible if these
assets have been provided to a creditor as security and out-of-court
enforcement has been agreed in the agreement for the provision of
such security.

Corporate procedures

45 Arethere corporate procedures for the liquidation or
dissolution of a corporation? How do such processes contrast
with bankruptcy proceedings?

General company law provides for standard procedures for dissolving
a corporation (called ‘voluntary liquidation’ under Austrian law; see
question 9). Such procedures are quite different from insolvency pro-
ceedings and do not require the court to become involved, apart from
removing the business from the commercial register. In a voluntary lig-
uidation, all creditors must be fully satisfied.

A corporation is already dissolved by operation of mandatory
Austrian law upon the opening of insolvency proceedings. In place of
the corporation, its assets form the insolvent’s estate, which is sold off
and the proceeds are eventually distributed to the creditors.

Conclusion of case

46 How are liquidation and reorganisation cases formally
concluded?

Insolvency cases are concluded by a formal order of the insolvency or
reorganisation court after all conditions for the closing of the proce-
dure have been fulfilled.

International cases

47 Whatrecognition or relief'is available concerning an
insolvency proceeding in another country? How are foreign
creditors dealt with in liquidations and reorganisations?

Are foreign judgments or orders recognised and in what
circumstances? Is your country a signatory to a treaty on
international insolvency or on the recognition of foreign
judgments? Has the UNCITRAL Model Law on Cross-Border
Insolvency been adopted or is it under consideration in your
country?

The Insolvency Code includes rules on cross-border insolvency pro-
ceedings. The newly adopted provisions apply insofar as no inter-
national treaty or the EC Council Regulation (EC) 1346/2000 on
Insolvency Proceedings is applicable. Most importantly, assets located
outside Austria may become the subjects of insolvency proceedings
in Austria. Further, Austrian courts will recognise and enforce foreign
insolvency proceedings insofar as the standards of the foreign insol-
vency proceeding are comparable to Austrian insolvency proceedings
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and provided that the debtor’s main centre of interests is located in the
foreign jurisdiction. Generally, according to newly introduced conflict-
of-laws provisions, the laws of the place where the insolvency proceed-
ing is initiated govern the entire proceedings. Special conflict-of-laws
provisions apply in certain situations or matters (eg, real property).
These principles also apply to reorganisation proceedings.

By the same amendment, Directives 2001/17/EC on the reorgani-
sation and winding-up of insurance undertakings, and 2001/24/EC on
the reorganisation and winding-up of credit institutions, were imple-
mented in Austria.

Austria is also subject to the EC Regulation on Insolvency
Proceedings replacing existing bilateral insolvency treaties. For further
information see the chapter on the European Union.

Generally, foreign creditors are treated on an equal footing with
Austrian creditors during insolvency proceedings taking place in
Austria, and are free to file the same applications and notifications
of claims as Austrian creditors. However, they must appoint a person
residing in Austria who is empowered to accept service on behalf of the
foreign debtor.

The UNCITRAL Model Law on Cross-Border Insolvency is under
consideration in Austria. There are ongoing working sessions of the
‘special task force for insolvency law’ of the Ministry of Justice.

COMI

48 Whattestis used in your jurisdiction to determine the COMI
(centre of main interests) of a debtor company or group
of companies? Is there a test for, or any experience with,
determining the COMI of a corporate group of companies in
your jurisdiction?
The definition of COMI emerges from European Union Law. There is a
general presumption that the COMI of a corporate debtor is at its reg-
istered office. See further the chapter on the European Union. Austrian
courts focus on objective criteria and therefore the COMI should
be ascertainable by third parties. This presumption can be rebutted
whenever there are signs indicating that the main administration is in
another country. In the case of a group insolvency, the COMI of each
subsidiary has to be determined individually.

Cross-border cooperation

49 Does your country’s system provide for recognition of
foreign insolvency proceedings and for cooperation between
domestic and foreign courts and domestic and foreign
insolvency administrators in cross-border insolvencies
and restructurings? Have courts in your country refused to
recognise foreign proceedings or to cooperate with foreign
courts and, if so, on what grounds?

The Insolvency Code allows for cross-border cooperation in several
ways. The Austrian insolvency court and the Austrian administrator
have to provide to the foreign administrator any information deemed
to be of importance for conducting the foreign insolvency proceedings
without undue delay. Furthermore, the foreign administrator shall be
granted an opportunity to submit its own proposals relating to the liqui-
dation or the utilisation of assets located in Austria or to submit state-
ments in relation to reorganisation plans.

In addition, in the case of recognition of foreign insolvency pro-
ceedings, the foreign administrator may also exercise the powers
granted to it by local laws in Austria except with regard to coercive
actions and decisions over legal or other disputes.

The Austrian Supreme Court has not yet dealt with a case where a
lower court has refused to recognise foreign proceedings or to cooper-
ate with foreign courts.

According to the Insolvency Code, the effects of foreign insolvency
proceedings are recognised if the debtor’s centre of main interests lies
within a foreign country and the basic principles of these proceedings
are similar to those in Austria, in particular the treatment of Austrian
and foreign debtors (see question 47).

Within the European Union any insolvency proceedings are recog-
nised in other member states as soon as the opening of the proceedings
are in effect (see the chapter on the European Union).

We are not aware of a case where recognition has been refused.

Cross-border insolvency protocols and joint court hearings

50 Incross-border cases, have the courts in your country entered
into cross-border insolvency protocols or other arrangements
to coordinate proceedings with courts in other countries?
Have courts in your country communicated or held joint
hearings with courts in other countries in cross-border cases?
If so, with which other countries?

We are not aware of any such protocols or hearings. There is no basis
for these in Austrian law as currently in force.
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Legislation

1 Whatlegislation is applicable to insolvencies and
reorganisations? What criteria are applied in your country to
determine if a debtor is insolvent?

The Bahamas has recently undergone a major reform of its company
liquidation regime. The Companies (Winding up Amendment) Act and
the International Business Companies (Winding up Amendment) Act
were enacted during April 2012 as part of a suite of reform initiatives
to modernise our commercial legislation. The reform saw the introduc-
tion of new Rules (the Companies Liquidation Rules 2012) applicable
to all companies, which came into force on the 31 July 2012. Under the
new regime, the meaning of insolvency has been expanded beyond the
traditional ‘cash-flow test’ to include the ‘balance sheet test’. As such a
company is insolvent not only if it is unable to pay its debts as they fall
due, but also if the value of the company’s liabilities exceeds its assets.

Courts

2 What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

The Supreme Court has exclusive jurisdiction over corporate insolven-
cies, from presentation of a winding-up petition to conclusion of the
process. This is so for both ordinary companies and IBCs. There are
practically no restrictions on the jurisdiction of the court as it relates
to insolvencies. The Supreme Court may make winding-up orders in
respect of ‘an existing company’, a company incorporated and regis-
tered under the Companies Act or the IBC Act, a body incorporated
under any other law, and (now under the new regime) a foreign com-
pany that has property located in the Bahamas, is carrying on business
in the Bahamas or is registered in the Bahamas.

Appeals against decisions and orders of the Supreme Court lie to the
Bahamas Court of Appeal and, ultimately, to the Judicial Committee of
Her Majesty’s Privy Council, which sits in London, England.

Actions merely seeking the repayment of debts or damages of
B$5,000 or less are heard in the magistrates (lower) court.

Similarly, generally all assets of a company are subject to the winding-
up process. This is obviously without prejudice to and after taking into
account and giving effect to the rights of preferred (ie, taxes, employee
entitlements, etc) and secured creditors. Indeed notwithstanding that
a winding-up order has been made, a creditor who has security over
assets of a company is entitled to enforce his or her security without
the leave of the court and without reference to the liquidator. Similarly,
property held on trust by a company, although subject to control of the
liquidator, will not be available for general distribution. There is now,
however, under the new regime, recovery of liquidator’s costs in rela-
tion to assets held upon a trust. Assets available to satisfy creditors are
now not burdened by such costs as they are borne by the persons who
benefit from the trust asset.

Public enterprises

4 What procedures are followed in the insolvency of a
government-owned enterprise? What remedies do creditors of
insolvent public enterprises have?

Government-owned enterprises (or corporations) in the Bahamas are
governed by individual statutes that usually establish such enterprises
as body corporates with perpetual succession and a common seal and
with power to acquire, hold and dispose of property, to enter into con-
tracts, to sue and be sued in its own name and to do all things neces-
sary for their established purposes. As such, the insolvency procedure
followed for such enterprises are the same as has now been introduced
under the Companies Liquidation Rules 2012 (as herein discussed),
which are applicable to all companies. The remedies that creditors of
insolvent public enterprises have are therefore the same as creditors of
any other private company (see questions 7 and 8).

Protection for large financial institutions

5 Hasyour country enacted legislation to deal with the financial
difficulties of institutions that are considered ‘too big to fail’?

No.

Excluded entities and excluded assets

Secured lending and credit (immoveables)

3 Whatentities are excluded from customary insolvency
proceedings and what legislation applies to them? What assets
are excluded from insolvency proceedings or are exempt from
claims of creditors?

No entities are expressly excluded from the application of the general

statutory provisions governing corporate insolvencies. However, there

are modifications in their application with respect to, for instance:
insurance companies, which require the Insurance Commission to
be a party to proceedings for winding-up and which may in certain
circumstances be wound up on the application of policyholders;
banks, which may be wound up on the application of the governor
of the Central Bank for the purposes of protecting depositors and
others; and
investment funds, which must notify the Securities Commission
in writing of the commencement of any winding-up, dissolution or
other termination procedures.
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6 What principal types of security are taken on immoveable

(real) property?

The legal mortgage constitutes the principal form of security taken over
real property. This involves the transfer of the whole of the mortgagor’s
legal interest in the property to the mortgagee, subject to the mortgag-
or’s right to redeem legal title upon repayment of the debt (known as the
‘equity of redemption’).

An equitable mortgage may also be taken over immoveable prop-
erty. Unlike a legal mortgage, this involves no transfer of any legal estate
or interest to the creditor but rather confers an equitable interest in the
land. The holder is entitled to have the property subject to the mortgage
sold by order of the court to realise the security.

The fixed charge is another form of security frequently taken over
immoveable property in the Bahamas. Under this arrangement the
asset in question (whether currently owned by the debtor or not) is
charged with the satisfaction of the debt immediately upon the debtor
acquiring an interest in it.
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Secured lending and credit (moveables)

7 What principal types of security are taken on moveable
(personal) property?

Various forms of security are taken on personal property. The form
used is largely dependent upon the nature of the asset in question, the
interest of the debtor therein and the objectives of the creditor in taking
the security.

Mortgages and charges are frequently taken over specific assets
such as ships, aircraft, vehicles and shares. Hypothecations of cash
deposits are regularly used by lenders seeking protection against default
on loan obligations, especially where overdraft facilities have been pro-
vided. Legal assignments of choses in action are also commonplace in
the lending context, particularly as it relates to receivables and insur-
ance policy proceeds. Debentures (incorporating both fixed and floating
charges) are widely utilised as a security instrument over both specific
assets and assets that may be changed from time to time, such as stock
in trade, book debts, office equipment, furniture and raw materials.

There are no statutory formalities contained in the Companies Act
or the IBC Act governing the creation of security interests generally.
Under the IBC Act, however, a charge of shares of an IBC must indi-
cate an intention to create a charge and indicate the amount secured
by the charge or how that amount is to be calculated. A charge of shares
of an IBC may also be governed by the law of a jurisdiction other than
the Bahamas.

The question whether an instrument has been effective to create a
floating charge or a fixed charge is determined according to principles
derived from English common law and will be based on:

the terms of the security document;

the nature of the rights created in favour of the charge-holder and

those retained by the debtor; and

the nature of the property being encumbered.

Liens essentially confer a legal right to retain possession of goods until
money owed to the holder has been paid. They may arise by contract,
statute or operation of law. This form of security commonly arises
locally in favour of specific office holders, professionals and trades-
men who provide labour or incur expenses for which they are entitled
to be remunerated. These include provisional liquidators, receivers and
receiver managers, attorneys and workmen who expend labour and
skill on improving or repairing chattels bailed to them.

Unsecured credit

8 Whatremedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment
attachments available? Do any special procedures apply to
foreign creditors?

An unsecured creditor generally has no special rights over the property
and assets of a debtor until he or she obtains and enforces a judgment.
Where there are concerns that assets belonging to the debtor may be
dissipated or removed from the jurisdiction prior to judgment being
given, the creditor may obtain Mareva injunctive relief to restrict deal-
ings with the assets in question or other assets potentially capable of
satisfying any judgment. This will often require the giving of an under-
taking to repay the debtor for any financial losses suffered by reason
of the restrictions imposed should the unsecured creditor’s claim ulti-
mately fail.

A range of enforcement procedures are available to an unsecured
creditor who has obtained a judgmentin his or her favour. These include:

writs for the seizure and sale of the debtor’s goods and assets;

garnishee orders attaching money due to the judgment debtor by

third parties;

charging orders;

receivership; and

orders for committal.

The procedure to be invoked is primarily influenced by the amount of the
debt owed and the nature of the goods available to satisfy the judgment.
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Under the Rules of the Supreme Court, the court has the discretion
torequire a creditor who is not ordinarily resident within the jurisdiction
to pay ‘security for costs’ as a precondition to pursuing legal proceedings
in the Bahamas. The factors taken into consideration in making such an
order normally include the estimated future legal costs of the defend-
ant in resisting the proceedings, the legal costs already incurred by the
defendant, whether the claimant has any property or assets within the
jurisdiction and the overall merits of the substantive claim. The sum
required will not normally provide a defendant with a full indemnity in
respect of his or her likely legal costs, but it will make some funds availa-
ble from which a defendant may recoup costs in the event that he or she
successfully defends any legal proceedings pursued against him or her.

A straightforward debt collection action may be completed within
a few months of the initial filing of the claim. The time taken to dispose
of such claims usually depends on the complexity of the matter and the
extent to which the debtor resists the proceedings.

Under the Reciprocal Enforcement of Judgments Act, judgments
and arbitrators’ awards from jurisdictions that accord similar recog-
nition to Bahamian Supreme Court judgments may be registered and
thereafter enforced locally. The preconditions to obtaining registra-
tion include:

- application to register must generally be made within 12 months
from the date of the judgment;

the foreign court must have acted with jurisdiction;

+ thejudgment must not have been obtained by fraud; and
recognition of the foreign judgment must not be against pub-
lic policy.

Voluntary liquidations

9 What are the requirements for a debtor commencing a
voluntary liquidation case and what are the effects?

A company may commence voluntary liquidation in the follow-
ing situations:
a period fixed for its duration by the articles of association expires
or a specific event occurs after which it is to be dissolved under
its articles;
a resolution requiring the company to be wound up voluntarily has
been passed by at least 75 per cent of its members; or
if the company resolves by resolution that it be wound up voluntar-
ily because it is insolvent.

Indeed, a voluntary winding-up is deemed to commence:
at the time of the passing of the resolution for winding up; or
on the expiry of the period or the occurrence of the event specified
in the company’s memorandum or articles, notwithstanding that a
supervision order may be subsequently made by the court.

After commencing voluntary liquidation, the company must cease
to carry on business except as required for its beneficial winding up,
although the company’s articles, its corporate state and powers con-
tinue until the company is dissolved. If the winding up has commenced
in accordance with the occurrence of an event in the memorandum
and articles of the company, then the person designated therein shall
become liquidator (known as ‘voluntary liquidator’) automatically from
the commencement of the winding up. If no such person is designated
(or such designated person is unable or unwilling to act) then the direc-
tors shall convene a general meeting of the company for the purpose
of appointing a liquidator. In this latter scenario, the appointment only
takes effect upon the filing with the Registrar of the nominated liquida-
tor’s consent to so act. On the appointment of a voluntary liquidator all
the powers of the directors cease, except so far as the company in a gen-
eral meeting or the liquidator sanctions their continuance.

Within seven days of the commencement of the voluntary liquida-
tion, the voluntary liquidator, or in his or her absence, the directors shall:
file with the Registrar of Companies a notice of the winding up;
file with the Registrar of Companies the voluntary liquidator’s con-

sent to act;

in the case of a regulated company, send a copy of documents refer-
enced above to the regulator; and

publish a notice of the voluntary winding up in the gazette.

A very important requirement for a voluntary liquidation is that within
35 days of the commencement of a voluntary liquidation, the voluntary
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liquidator shall file with the Registrar of Companies, a director’s decla-
ration of solvency, duly signed by all directors. Indeed in the absence of
such a declaration, the voluntary liquidator must make an application to
the court for a supervision order and must give notice of such applica-
tion to the registrar.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

A creditor (by assignment or otherwise) is entitled to petition the
Supreme Court for an order that a company be wound up on the basis
of its inability to pay its debts or on grounds that it is just and equitable
to do so. A company may be deemed to be unable to pay its debts in the
present context where:
it is indebted in a sum exceeding B$1,000 and, after being served
at its registered office with a demand requiring payment of the sum
due, it has failed to do so for at least three weeks;
enforcement of a judgment or order in favour of the creditor against
the company is returned unsatisfied in whole or in part;
it can be proved that the company is unable to pay its debts (this
raises balance sheet considerations); or
it can be proved that the value of the company’s assets is less than
the amount of'its liabilities, having regard to its contingent and pro-
spective liabilities (this raises liquidity considerations).

Prior to the first appointment of liquidators, the court may appoint a
provisional liquidator to take charge of the estate and effects of the com-
pany pending the hearing of the petition. All dispositions of property,
transfers of shares and alterations in the status of members of the com-
pany between commencement of winding up and the order for winding
up are void unless otherwise approved by the court.

Once a winding-up order has been made or a provisional liquida-
tor has been appointed, no actions or proceedings against the company
may be instituted or continued without the permission of the court.
After winding up, the management powers of the directors come to an
end and are exercisable by the liquidators.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal
financial reorganisation and what are the effects?

The Bahamas does not currently have comprehensive statutory pro-
cedures addressing financial reorganisations of insolvent companies.
Reorganisations of IBCs are addressed in the IBC Act under the head-
ing Merger, Consolidations etc. Under the Act, the directors of a com-
pany may, by a resolution of directors, approve a plan of arrangement.
‘Arrangement’ is defined as:

a reorganisation or reconstruction of a company;

a separation of two or more businesses carried on by a company; or

any combination of any of the things specified above.

Upon approval of the plan of arrangement by the directors, the company
shall make application to the court for approval of the proposed arrange-
ment. The court may determine what notice, if any of the proposed
arrangement is to be given to any person; determine whether approval
of the proposed arrangement by any person should be obtained and the
manner of obtaining the approval; determine whether any holder of
shares, debt obligations or other securities in the company may dissent
from the proposed arrangement and receive payment of the fair value
of his or her shares, debt obligations or other securities. The court may
also conduct a hearing and permit any interested persons to appear; and
may approve or reject the plan of arrangement as proposed or with such
amendments as it may direct.

Involuntary reorganisations

12 What are the requirements for creditors commencing an
involuntary reorganisation and what are the effects?

There are at present no procedures in either the Companies Act or the
IBC Act expressly entitling a creditor to commence an involuntary reor-
ganisation of an insolvent company.
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Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency proceedings
in particular circumstances? If proceedings
are not commenced, what liabilities can result? What are
the consequences if a company carries on business
while insolvent?

There is no express obligation under Bahamian law requiring a com-
pany’s board to commence insolvency proceedings. Directors are none-
theless under statutory duties to the company to act in good faith and
with a view to its best interests, and to act with reasonable prudence in
the discharge of their functions. They may also potentially be subject
to criminal or civil sanctions for certain types of misconduct and omis-
sions. Where winding up is clearly warranted and would be in the best
interests of the company, a company’s board would therefore be at risk
in continuing to trade as normal.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business
during a reorganisation? What conditions apply to the use
or sale of the assets of the business? Is any special treatment
given to creditors who supply goods or services after the
filing? What are the roles of the creditors and the court in
supervising the debtor’s business activities? What powers can
directors and officers exercise after insolvency proceedings
are commenced by, or against, their corporation?

A liquidator may carry on the business of the company so far as is nec-
essary for its beneficial winding up. The extent to which this power is
exercisable will depend upon the terms of the liquidator’s appointment.
Outside of the insolvency context, the conditions and extent to which a
company may carry on business during reorganisation will depend on
the terms of the plan of arrangement approved by the court.

A company about to be wound up voluntarily may by resolution del-
egate toits creditors or to a committee of creditors the power of appoint-
ing liquidators or filling vacancies in the office of liquidator. It may also
enter into similar arrangements concerning the powers to be exercised
by liquidators and the manner of their exercise.

Under the Insurance Act 2005 the Supreme Court has the power
to place a company that carries on insurance business under ‘judicial
management’ instead or ordering it to be wound up. The application
for such an order is made by the industry regulator (ie, the Insurance
Commission) and is appropriate, for example, where winding up may
have far-reaching negative consequences for policyholders or the gen-
eral public. The judicial manager in such situations may be empowered
to continue to carry on business with a view to its reorganisation even
though the company may be technically insolvent. He or she would,
however, be subject to court control in the performance of his or her
duties at all times.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal
proceedings or the enforcement of claims by creditors apply in
liquidations and reorganisations? In what circumstances may
creditors obtain relief from such prohibitions?

The making of an order for winding-up by the court or the appointment
of a provisional liquidator triggers an automatic stay of all suits, actions
and other proceedings against the company, both under the Companies
Act and the IBC Act. The automatic stay is wide in scope and would
apply to creditors’ actions.

The continuation of any legal proceedings or the commence-
ment of a new action in such circumstances may only be undertaken
with the permission of the court. A creditor would accordingly have
to make application to the court to commence or continue proceed-
ings after winding up. Conditions may also be imposed on the grant of
such permission.

There is no automatic stay of suits, actions and proceedings in a vol-
untary winding up as there is in a compulsory winding up. Application
would therefore have to be made to the court to restrain such claims.

35

© Law Business Research 2016



BAHAMAS

Graham Thompson

Post-filing credit

Intellectual property assets in insolvencies

16 May a debtor in a liquidation or reorganisation obtain secured
or unsecured loans or credit? What priority is given to such
loans or credit?

A liquidator appointed under both the Companies Act and the IBC Act
may, with approval from the court:
- carry on the business of the company, so far as may be necessary for
its beneficial winding up;
raise money on the security of the company’s assets;
draw, make and indorse promissory notes on behalf of the com-
pany; and
do and execute all such other things as may be necessary for wind-
ing up the affairs of the company and distributing its assets.

Secured or unsecured loans or credit may thus be obtained for the bene-
ficial winding up of a company, notwithstanding that it is in liquidation.
No special priority is at present accorded to such loans over existing
secured lenders whose rights are already fixed. Such loans would, how-
ever, rank ahead of ordinary unsecured creditors.

Financial reorganisation is a voluntary process initiated by resolu-
tion of a company’s board, frequently where insolvency is not in issue.
A debtor involved in this process may obtain secured or unsecured loans
or credit provided this is not prohibited under the plan of arrangement
governing the reorganisation. Unless special terms have been agreed
under the plan, the normal rules as to priorities under the general law
would apply to loans or credit obtained.

Set-off and netting

17 Towhatextent are creditors able to exercise rights of set-off
or netting in a liquidation or in a reorganisation? Can creditors
be deprived of the right of set-off either temporarily or
permanently?

Any contractual right of set-off or non set-off or netting arrangement
agreed between the company and any creditor prior to the commence-
ment of the liquidation (including both bilateral and multilateral set-off
or netting arrangements) are binding upon the company in liquidation
and shall be enforced by the official liquidator.

19 May an IP licensor or owner terminate the debtor’s right to
use it when an insolvency case is opened? To what extent may
an insolvency administrator continue to use IP rights granted
under an agreement with the debtor? May an insolvency
representative terminate a debtor’s agreement with a licensor
or owner and continue to use the IP for the benefit of
the estate?

An1P licensor possesses no express statutory power to terminate a debt-
or’s right to use intellectual property once insolvency proceedings are
commenced. His or her ability to do so would be dependent upon the
terms of the licence agreement entered into with the debtor. Likewise,
a debtor possesses no statutory power to terminate IP rights once insol-
vency proceedings are commenced and its authority to do so would also
be governed by the terms of any licence agreement entered into with
the licensee.

A liquidator may, with the permission of the court, carry on the
business of the debtor for the purposes of the beneficial winding up of
the company. The court may also provide by order that property belong-
ing to the debtor is to vest in the liquidator. It would appear that to a
limited extent IP rights belonging to a debtor may therefore be used by
aliquidator.

Personal data in insolvencies

20 Where personal information or customer data collected by an
insolvent company is valuable to its reorganisation, are there
any restrictions in your country on the use of that information
in the insolvency or its transfer to a purchaser?

Under the Data Protection (Privacy of Personal Information) Act,
(DPA), generally speaking, personal data should only be kept and pro-
cessed in a manner compatible with the purposes for which it is col-
lected and such purposes should be known to the data subject when the
data are supplied. Any use or disclosure of the supplied data must be
necessary for the purposes or compatible with the stated purposes. If
the data subject is not aware of the purpose at the time the data was col-
lected, then such disclosures are not permitted without further consent.
The collection of customer data is not addressed in the DPA.

Sale of assets

Rejection and disclaimer of contracts in reorganisations

18 Inreorganisations and liquidations, what provisions apply
to the sale of specific assets out of the ordinary course of
business and to the sale of the entire business of the debtor?
Does the purchaser acquire the assets ‘free and clear’ of claims
or do some liabilities pass with the assets? In practice, does
your system allow for ‘stalking horse’ bids in sale procedures
and does your system permit credit bidding
in sales?

The conditions attaching to the sale of assets during a reorganisation
depends largely on the terms of the plan of arrangement approved
by the court and the articles of arrangement governing the process.
Dispositions of assets comprising more than 50 per cent in value of the
assets of the company not done in the ordinary course of business must
be approved by directors and members, with notice in prescribed terms
being given of any members’ meeting to address the issue.

The sale of assets during liquidations (voluntary or involuntary) is
addressed in statute. Unless otherwise ordered, in a compulsory liqui-
dation a liquidator is required under the Companies Act and IBC Act to
obtain the prior approval of the court before selling the real or personal
property or effects of the company, including choses in action. In a vol-
untary winding up the liquidator may dispose of assets without approval
of the court. The extent to which a liquidator in a court-supervised wind-
ing up may make such dispositions depends on the restrictions imposed
upon him or her in the exercise of his or her functions by the court.

A purchaser generally acquires the assets ‘free and clear’ of any
claim or interest. If the assets themselves (eg, land or chattels) are sub-
ject to third-party interests, the new owner may end up taking subject
to these.

‘Stalking horse’ bids and credit bidding by secured lenders are not
expressly addressed in the Bahamian insolvency statutes. Any adoption
of these procedures would have to meet the approval of the court.
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21 Canadebtor undergoing a reorganisation reject or disclaim
an unfavourable contract? Are there contracts that may not
be rejected? What procedure is followed to reject a contract
and what is the effect of rejection on the other party? What
happens if a debtor breaches the contract after the insolvency
caseis opened?

With the leave of the court, a liquidator now has the ability to disclaim
onerous property. Onerous property is defined as an unprofitable con-
tract or assets of the company that are unsaleable or not readily saleable,
or that may give rise to a liability to pay money or perform an onerous
act. A disclaimer operates so as to determine with effect from the date of
the disclaimer, the rights, interests and liabilities of the company in or in
respect of the property disclaimed.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings?
Are there certain types of insolvency disputes that may not
be arbitrated? Will the court allow arbitration proceedings
to continue after an insolvency case is opened? Can disputes
that arise in an insolvency case after the case is opened be
arbitrated with the consent of the parties? Can the court direct
the parties to such disputes to submit them to arbitration?

The courts of the Bahamas generally seek to encourage use of alter-
native dispute resolution mechanisms wherever possible. In practice,
however, arbitration procedures are seldom invoked to resolve core
issues once insolvency proceedings are in progress.

Arbitration proceedings pending at the time a winding-up order is
made or a provisional liquidator is appointed would also be subject to
an automatic stay. A party desiring to commence or continue such pro-
ceedings would require permission from the court. It is nonetheless to
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be noted that an arbitration agreement to which the debtor company is
a party is not discharged by winding up.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How
are creditors classified for purposes of a plan and how is the
plan approved? Can a reorganisation plan release non-debtor
parties from liability, and, if so, in what circumstances?

There are no mandatory features that must be included in a plan of
arrangement. Reorganisation under both the IBC Act is voluntarily
undertaken and is not set up as a general substitute to liquidation. The
role of creditors and their classification do not therefore necessarily fea-
ture in the process.

The procedures to be followed in carrying out a reorganisation have
been addressed in question 11. To this may be added the right of a mem-
ber of a company to payment of fair value of his or her shares upon dis-
senting from the plan of arrangement.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
No.

Unsuccessful reorganisations

25 Howis a proposed reorganisation defeated and what is the
effect of a reorganisation plan not being approved? What if the
debtor fails to perform a plan?

Non-compliance with the statutory preconditions will prevent imple-
mentation of a plan of arrangement. These have been discussed in
question 11.

The results of failure to perform a plan of arrangement are not
expressly addressed in the IBC Act. If the default relates to payment of
a debt, unless prohibited under the terms of the plan itself, a creditor
would be likely to exercise remedies available to him or her under the
general law or pursue winding up.

Insolvency processes

26 During aninsolvency case, what notices are given to creditors?
What meetings are held? How are meetings called? What
information regarding the administration of the estate, its
assets and the claims against it is available to creditors or
creditors’ committees? What are insolvency administrators’
reporting obligations? May creditors pursue the estate’s
remedies against third parties?

The onset of liquidation is brought to the attention of creditors and the
wider public through various mandatory advertising requirements.
Under the Companies Act, notice of any resolution passed to volun-
tarily wind up must be published in the gazette (in practice, one of the
major daily newspapers). The Winding-up Rules also have strict guide-
lines governing the advertisement of all petitions and all appointments
of liquidators. Additionally, an official liquidator must describe himself
as the official liquidator of the debtor company in all correspondence
and documents, further bringing notice of liquidation to the attention
of creditors and persons dealing with the company.

During either an involuntary or supervised winding up, the court
may direct meetings of creditors to be held for the purpose of ascertain-
ing their wishes in relation to the appointment of liquidators and other
matters relating to the winding up. Such meetings may be convened and
regulated in such manner as the court deems appropriate.

Subject to few exceptions, a liquidator must give creditors a mini-
mum of 28 days’ written notice within which to prove their debts or
claims. Under the Winding-up Rules, a creditor whose claim or proof
has been admitted is also entitled at all reasonable times to inspect the
case file and obtain copies of any document. Creditors are likewise gen-
erally given seven clear days’ written notice of any meeting directed by
a judge for the purposes of ascertaining their wishes in respect of mat-
ters arising in the winding up, including the appointment of liquidators.
The requirements as to written notice of meetings are often fulfilled by
advertising notice of any meetings in the local newspapers.

Aliquidator in an involuntary winding up is regarded as an officer of
the court and is subject to its oversight and control. His or her reporting
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obligations will thus frequently depend upon the terms of his or her
appointment. Any liquidation scheme addressing payment of any class
of creditors, the compromise of claims and other matters affecting the
assets of the company is to be submitted to the court for approval. The
liquidator must also file in court every six months after winding up has
commenced a list of all proofs received by him or her with his or her
decisions thereon.

Once liquidation begins, the right to pursue legal redress on behalf
of the estate normally vests in the liquidator. This is often expressly
addressed in the terms of appointment. Property of a company that
comprises a cause of action or other contingent asset which is incapable
of being readily realised, may be distributed to creditors or members by
means of transferring it to a new company, established for the purpose,
and whose shares will be issued to the creditors or members in propor-
tion to their respective rights against the company.

Provided that the plan of arrangement has been approved by the
court as required (see answer to question 11) there is nothing that pre-
vents a reorganisation plan from providing for release of liabilities owed
by third parties.

Enforcement of estate’s rights

27 Iftheinsolvency administrator has no assets to pursue a
claim, may the creditors pursue the estate’s remedies? If so, to
whom do the fruits of the remedies belong?

A creditor may not generally directly pursue remedies belonging to the
liquidator. A liquidator may, for instance, sell or dispose of choses in
action thereby indirectly allowing a creditor to pursue such remedies.
In these circumstances, the fruits of any remedies would belong to
the assignee.

Creditor representation

28 What committees can be formed (or representative counsel
appointed) and what powers or responsibilities do they
have? How are they selected and appointed? May they retain
advisers and how are their expenses funded?

In an involuntary or supervised winding up, the court may, if thinks it
expedient, direct meetings of creditors to be held for the purpose of
ascertaining their wishes and may appoint a person to act as chairman
of such a meeting and require him or her to report on its outcome.

A company about to be wound up voluntarily, or in the course of
being wound up voluntarily, may by resolution delegate to its credi-
tors or any committee of creditors the power of appointing liquidators
and filling any vacancies in the appointment of liquidators. By similar
resolution the power to enter into any arrangement concerning the
powers to be exercised by the liquidators and the manner in which they
are exercised may also be delegated to a committee of creditors. Any
arrangement entered into between a company about to be wound up
voluntarily and its creditors is binding on the creditors if accepted to by
three-quarters of their number and value.

The new rules also allow for the formation of a liquidation commit-
tee which shall comprise not less than three nor more than five credi-
tors. This committee is elected at the first meeting of the creditors. The
committee may resolve to appoint a counsel and attorney to give legal
advice to the committee. Legal fees and expenses reasonably incurred
by the liquidation committee shall be paid out of the assets of the com-
pany as an expense of the liquidation.

Insolvency of corporate groups

29 Ininsolvency proceedings involving a corporate group, are the
proceedings by the parent and its subsidiaries combined for
administrative purposes? May the assets and liabilities of the
companies be pooled for distribution purposes? May assets
be transferred from an administration in your country to an
administration in another country?

Under the Rules of the Supreme Court actions involving two or more
affiliated debtors pending at the same time may be consolidated. This
is usually done where some common question of law or fact arises in
the actions or where relief claimed arises out of the same transaction
or series of transactions. Savings of legal costs and overall administra-
tive convenience are often prominent considerations in the decision
whether or not to consolidate.
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There are currently no provisions in the Companies Act or IBC Act
allowing assets and liabilities of companies within a group to be pooled
for distribution purposes. Each member of a group is normally regarded
as a separate entity. The situation is different in the case of insurance
companies, where a parent and subsidiary may be wound up in conjunc-
tion by the same liquidator.

The new rules do allow for greater collaboration with foreign coun-
terparts and contains provisions specifically devoted to international
cooperation in insolvencies. These enable various orders to be made in
aid of foreign bankruptcy proceedings, including directions for turning
over property belonging to a foreign debtor to a foreign administrator.
The court is also expressly empowered under the new rules to make a
winding-up order in respect of a ‘foreign company’ that:

has property located in the Bahamas;

is carrying on business in the Bahamas; or
.+ isregistered in the Bahamas.

Appeals

30 What are the rights of appeal from court orders made in an
insolvency proceeding? Does an appellant have an automatic
right of appeal or must it obtain permission to appeal? Is there
arequirement to post security to proceed with an appeal and,
if so, how is the amount determined?

Further to question 2, appeals from final decisions of the Supreme Court
lie as of right, provided the appeal is lodged within time. However, if the
appeal is out time an extension of time is required. Appeals of interlocu-
tory decisions require leave of the court. There is a requirement to post
security for the prosecution of an appeal in the Court of Appeal, and it is
typically around $2,500.

Claims

31 Howisa creditor’s claim submitted and what are the time
limits? How are claims disallowed and how does a creditor
appeal? Are there provisions on the transfer of claims? Must
transfers be disclosed and are there any restrictions on
transferred claims? Can claims for contingent or unliquidated
amounts be recognised? How are the amounts of such
claims determined?

A liquidator must normally give at least 28 days’ notice of any deadline
for creditors to prove their debts or claims. The following matters shall
be stated in a creditor’s proof of debt:

the creditor’s name and address;

the total amount of his or her claim;

particulars of how and when the debt was incurred; and

particulars of the security if any held by the creditor.

The official liquidator may require that a proof of debt be verified
by affidavit.

The liquidator must examine every proof of debt lodged and may
either admit or reject the claim in whole or in part, or require further
evidence in support of it. The liquidator’s decision must be given in
writing and, if a proof is to be rejected, must provide written reasons
for refusal. A creditor that is dissatisfied with the decision of a liquidator
in respect of a proof may apply to the Supreme Court to reverse or vary
the decision.

There are no provisions preventing the sale or transfer of claims
against an insolvent’s estate. Creditors are accordingly free to sell or
dispose of their claims in a liquidation.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, what
are the grounds for doing so and how frequently does this
occur?

There are no provisions in either the Companies Act or IBC Act empow-
ering the court to change the rank of a creditor’s claim.
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Priority claims

33 Apartfrom employee-related claims, what are the
major privileged and priority claims in liquidations and
reorganisations? Which have priority over secured creditors?
Under the Companies Act and the IBC Act the following claims are paid
in priority to all other debts, including those which are the subject of
security charges:
costs and expenses of the winding up;
statutory rates, taxes, assessments or impositions, fees payable
under the insolvency acts, duties and penalties under the Stamp
Act, licence fees payable under regulatory laws;
employees’ wages, salaries and gratuities; and
amounts due in respect of personal injuries to workmen accruing
before winding up.

After payment of the liquidation costs, the remaining priority debts rank
equally among themselves and are to be paid in full. If the assets of the
company are insufficient to meet them, they are to be paid pari passu.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated
during a restructuring or liquidation? What are the procedures
for termination?

All wages of clerks, servants, workmen and labourers for services per-
formed within a specified period prior to the commencement of wind-
ing up are regarded as preferred debts under the Companies Act and
IBC Act. The period in question is basically four months prior to liquida-
tion for ‘clerks’ or ‘servants’ and two months prior to liquidation in the
case of ‘workmen’ and ‘labourers’.

Dismissal during a restructuring or insolvency may constitute dis-
missal for redundancy for the purposes of the Employment Act 1996,
giving rise to a claim for statutory redundancy pay. Redundancy pay is
recoverable as a debt due by the employee in the Industrial Tribunal or
before the courts and is regarded as a preferred debt in a liquidation.
The amount recoverable is prescribed by statute and is calculated on
the basis of length of years’ service and the employee’s position at the
date of redundancy. Where there are numerous claims for wages owed
to employees, it is acceptable for one proof to be made by some person
on behalf of all creditors in the class.

The procedure to be followed in terminating an employee for
redundancy is addressed in the Code of Industrial Practice made pursu-
ant to the Industrial Relations Act. The code is not legally binding but
rather contains a set of best practices to be followed by stakeholders
to promote good industrial relations. This recommends consultation
between management, the Ministry of Labour and employees or their
trade union concerning any impending redundancies. It further sug-
gests that:

as much advance warning as possible be given to employees of

any redundancies;

consideration be given to introducing schemes for voluntary sepa-

ration and a phased rundown of employment;

it be established which employees are to be made redundant and

the order of their discharge; and

assistance be offered in finding alternative employment.

Under the new rules claims for deficiencies in pension schemes are
accorded preferred status in liquidations.

Pension claims

35 Whatremedies exist for pension-related claims against
employers in insolvency proceedings and what priorities
attach to such claims?

Any sum due and payable on behalf of an employee in respect of medi-
cal health insurance premiums or pension fund contributions are prefer-
ential debts. After payment of the liquidation costs, these debts together
with the remaining priority debts rank equally among themselves and
are to be paid in full. If the assets of the company are insufficient to meet
them, they are to be paid pari passu.
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Environmental problems and liabilities

Proceedings to annul transactions

36 Ininsolvency proceedings where there are environmental
problems, who is responsible for controlling the
environmental problem and for remediating the damage
caused? Are any of these liabilities imposed on the insolvency
administrator, secured or unsecured creditors, the debtor’s
officers and directors, or on third parties?

The company through the liquidator remains liable and to the extent
that there are damages that are recoverable the Minister of Health may
apply as a creditor. If there are assessments that have been levied then
they rank in priority as per the answer to question 33.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or
areorganisation?

Upon completion of a compulsory or voluntary winding up, the debtor
company is dissolved and removed from the Register of Companies.
Dissolution is normally regarded as bringing the legal existence of the
company to an end, including for the purposes of liability. Section 272 of
the Companies Act nonetheless provides for the liabilities of the com-
pany and of its directors, officers and members to survive removal from
the register without stating any limitations on scope. While the IBC
Act provides for an application to made to restore a company’s name
to the register, it contains no similar provisions to section 272 of the
Companies Act.

Reorganisation at present is not provided as a general substitute for
winding up and may be undertaken by solvent companies.

Liabilities may thus survive this process unless creditors concerned
have consented to their release. Any plan of arrangement also requires
approval from the court.

Distributions

38 How and when are distributions made to creditors in
liquidations and reorganisations?

Distributions will be made only where there are sufficient assets to
justify this course. A liquidator must give the Registrar of the Supreme
Court not more than two months’ notice of any intention to declare a
dividend. Notice of intention to declare a dividend must also be given
by the liquidator to any creditors known to him or her who have not as
yet proved their debts. Immediately after expiry of the time fixed for
appealing the rejection of any such proofs, the liquidator shall declare
adividend and give notice of the same to each creditor whose proof has
been admitted.

The timing of any distributions during a reorganisation will depend
upon the terms of the plan of arrangement.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations
and reorganisations and what are the grounds? What is the
result of a transaction being annulled?

Unless approved of by the court, all dispositions of property, effects and
choses in action between the commencement of winding up and the
order for winding up in a compulsory liquidation or court supervised
liquidation are void. Transfers of shares and alterations in the status of
members carried out during this period are also void.

Any attachment, distress or execution of a judgment after com-
mencement of an involuntary winding up or supervised winding up is
void. Various transactions may also be invalidated on grounds of undue
or fraudulent preference, including:

conveyances, mortgages, deliveries of goods, payments, executions

and other acts relating to property belonging to the company; and

conveyances and assignments of the property or effects of a debtor
to trustees for the benefit of creditors.

Apart from the above, under the Fraudulent Dispositions Act every dis-
position of property made with the intent to defraud and at an under-
value is voidable at the instance of a creditor prejudiced thereby. Any
application to set aside the disposition must, however, be brought
within two years of the date of the transaction complained of.
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40 Does your country use the concept of a ‘suspect period’ in
determining whether to annul a transaction by an insolvent
debtor? May voidable transactions be attacked by creditors
or only by a liquidator or trustee? May they be attacked in a
reorganisation or a suspension of payments or only in
aliquidation?

See question 39. Transactions may generally only be attacked by a liqui-
dator, however, if the complaint is based on undue or fraudulent prefer-
ence it may be impugned by a creditor.

It should also be noted that the new rules expressly creates a num-
ber of new fraud-based criminal offences, such as fraud in anticipation
of winding up, transactions in fraud of creditors, misconduct in course
of winding up and making material omissions in any statement con-
cerning the affairs of the company with intent to defraud creditors or
contributories. The ‘suspect period’ for the offence of committing a
transaction in fraud of creditors is the 12 months immediately preced-
ing commencement of winding up.

Directors and officers

41 Are corporate officers and directors liable for their
corporation’s obligations? Are they liable for pre-bankruptcy
actions by their companies? Can they be subject to sanctions
for other reasons?

Officers and directors are not generally personally liable for company
obligations. However, under both the Companies Act and the IBC Act
past or present officers and directors may be compelled to repay monies
or contribute to the assets of the company on proof of specified forms
of misconduct. Liability arises mainly in relation to the misapplication
or wrongful retention of funds and misfeasance or breach of trust. An
application for repayment may be initiated by the liquidator, a creditor
or a contributory.

Under section 102 of the Companies Act directors may also be lia-
ble to repay the company in respect of resolutions passed prior to wind-
ing up authorising prohibited share issues, loans, share acquisitions,
commissions and dividend payments. Legal proceedings for repayment
under the section must be commenced within two years of the resolu-
tion complained of.

In addition, past and present directors and officers may be subject
to criminal prosecution for prescribed offences in connection with their
management of the company’s affairs. They likewise owe fiduciary obli-
gations and a duty of care to the company.

Groups of companies

42 Inwhich circumstances can a parent or affiliated corporation
be responsible for the liabilities of subsidiaries or affiliates?

Generally a parent or affiliated corporation is regarded in law as having
a distinct legal personality and therefore it will be uncommon for a par-
ent company or an affiliated corporation to be held responsible for the
liabilities of subsidiaries or affiliates. If fraud is proved, however, then
the corporate veil may be lifted and liability may attach. If the corporate
veil is successfully lifted, the assets of the individual corporate entity
become only a part of the pool of assets available from the group to sat-
isfy outstanding liabilities.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s
length creditors against their corporations in insolvency
proceedings taken by those corporations?

No.

Creditors’ enforcement

44 Arethere processes by which some or all of the assets of a
business may be seized outside of court proceedings? How are
these processes carried out?

Both real property and personal property that is the subject of a secu-

rity interest may be subject to seizure in the event of a specified default

occurring if the document creating the charge provides for this. If sei-
zure is permitted, this will often be done by appointing a receiver after
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prior notice of the default has been given to the debtor. If the default
is not remedied, the receiver will normally take possession of all assets
subject to the security and sell them to satisfy the debt.

There are also rights arising at common law to distrain for rent
which is in arrears. This allows a landlord to seize and sell a defaulting
tenant’s goods to procure rent. The tenant’s tools of trade up to a cer-
tain value, clothing and other specified goods have traditionally been
exempt from seizure.

Corporate procedures

45 Are there corporate procedures for the liquidation or
dissolution of a corporation? How do such processes contrast
with bankruptcy proceedings?

Bankruptcies involving individuals are governed by the Bankruptcy
Act and the accompanying Bankruptcy Rules. Proceedings are heard
by the Supreme Court and may be instituted by one or more creditors
in respect of a debt of not less than B$200 where statutory precondi-
tions are met. Where an individual has been adjudged a bankrupt, the
court will summon a general meeting of his or her creditors with a view
to securing the appointment of a trustee of the property of the bank-
rupt and giving directions for the discharge of his or her duties. The
Bankruptcy Act enables compositions or arrangements for the settle-
ment of the bankrupt’s affairs to be agreed to by the trustee. After the
close of the bankruptcy or at any time during its continuance with the
assent of the creditors, the court may make an order discharging the
bankrupt, upon which he or she shall stand released from most debts
provable in the bankruptcy.

The procedures for dissolution of companies are addressed in ques-
tion 46.

Conclusion of case

46 How are liquidation and reorganisation cases formally
concluded?

In a compulsory liquidation, after the affairs of the company have been
completely wound up, the court may make an order that the company
be dissolved. The liquidator then reports the order to the Registrar of
Companies, who records the dissolution in the companies register. The
case will be treated as being concluded as of the date of the order.

As soon as the affairs of the company are completely wound up in
a voluntary winding up the liquidator provides an account of his or her
handling of the liquidation, which is laid before a general meeting of the
company. He or she then makes a return to the Registrar of Companies
confirming that such a meeting was held and, after expiry of three
months, the company is deemed to be dissolved. Notification of the dis-
solution is then given by public advertisement in the gazette and in any
local newspaper as determined by the registrar.

arrangement approved by the court. As reorganisation is entirely dis-
tinct from winding up and may involve no issue of insolvency, the com-
pany may continue in existence unless the plan of arrangement calls
for otherwise.

International cases

47 What recognition or relief'is available concerning an
insolvency proceeding in another country? How are foreign
creditors dealt with in liquidations and reorganisations?

Are foreign judgments or orders recognised and in what
circumstances? Is your country a signatory to a treaty on
international insolvency or on the recognition of foreign
judgments? Has the UNCITRAL Model Law on Cross-Border
Insolvency been adopted or is it under consideration in your
country?

The Bahamas does not currently have legislation in force providing for
recognition of foreign insolvency proceedings and office holders. The
question of according recognition in such circumstances therefore falls
to be determined based on principles of common law.

Courts in the Bahamas normally regard the personal law of a com-
pany to be the law of the place of its incorporation. This will therefore
be accepted as the law that also governs its dissolution. On this basis, a
Bahamian court will accord recognition to a liquidator’s appointment
under the law of the place of incorporation without the need for formal
recognition procedures. Provided it is not prohibited under that law, a
Bahamian court will allow the liquidator to bring proceedings on behalf
of the company locally to obtain relief ancillary to the foreign winding
up. Similarly, assets belonging to the debtor may be vested in the foreign
office holder.

The new Rules legislate extensive provisions for international coop-
eration in insolvency matters in the Bahamas. The enables a foreign
office holder to apply for recognition to act in the Bahamas and thereby
attain a wide array of ‘ancillary orders’, including: a stay of proceedings;
a stay of enforcement of a judgment; orders requiring the production of
information; and orders for the turnover of assets.

Superior court judgments and arbitrators’ awards issued in cer-
tain jurisdictions may be registered and enforced under the Reciprocal
Enforcement of Judgments Act (see question 8). Foreign creditors are
not precluded from proving in an insolvency and generally have the
same rights as domestic creditors in participating in such proceedings.

COMI

48 Whattestis used in your jurisdiction to determine the COMI
(centre of main interests) of a debtor company or group
of companies? Is there a test for, or any experience with,
determining the COMI of a corporate group of companies in

Reorganisation is not a general substitute for winding up in the your jurisdiction?
Bahamas and may be undertaken by solvent companies. The process ~ No.
to be followed will ultimately be governed by the terms of the plan of
GrahamThompson
Attorneys
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Cross-border cooperation

49 Does your country’s system provide for recognition of
foreign insolvency proceedings and for cooperation between
domestic and foreign courts and domestic and foreign
insolvency administrators in cross-border insolvencies
and restructurings? Have courts in your country refused to
recognise foreign proceedings or to cooperate with foreign
courts and, if so, on what grounds?

The new Rules empower the court to make wide-ranging ancillary
orders in aid of a foreign bankruptcy case. The rules speak to the proce-
dural requirements for invoking the court’s assistance. They also spec-
ify the considerations that are to influence the exercise of the court’s
various powers. These include an overriding duty to seek to assure an
economic and expeditious administration of the debtor’s estate consist-
ent with:

just treatment of all creditors regardless of place of domicile;

prevention of preferential or fraudulent dispositions;

distribution of the estate substantially in accordance with the order

of priority that applies locally;

recognition and enforcement of security interests created by

the debtor;

non-enforcement of foreign taxes, fines or penalties; and

comity.
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Bahamian courts will assist a foreign court in obtaining information or
evidence located in the Bahamas that is required for use in pending civil
proceedings in another jurisdiction. This is primarily achieved through
the Evidence (Proceedings in Other Jurisdictions) Act. The proce-
dure for invoking court assistance involves making an application to a
Supreme Court judge.

Cross-border insolvency protocols and joint court hearings

50 Incross-border cases, have the courts in your country entered
into cross-border insolvency protocols or other arrangements
to coordinate proceedings with courts in other countries?
Have courts in your country communicated or held joint
hearings with courts in other countries in cross-border cases?
If so, with which other countries?

We are unaware of any arrangements that have been entered into
between the Bahamian courts and those of any other jurisdiction to
coordinate proceedings. However, the new rules contain provisions
addressing international protocols. These make it mandatory for an
official liquidator to consider whether it is appropriate to enter into a
protocol with a foreign office holder. The stated objective of the provi-
sions is to promote the orderly administration of the estate of a com-
pany in liquidation, avoid duplication of work and reduce conflicts
between office holders.
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Legislation

Protection for large financial institutions

1 Whatlegislation is applicable to insolvencies and
reorganisations? What criteria are applied in your country to
determine if a debtor is insolvent?

The Bankruptcy and Composition Law (Law No. 11 of 1987) (the
Bankruptcy Law) and Commercial Companies Law (Law No.210f2001)
(the Companies Law) comprise the legislation that applies to bankrupt-
cies, reorganisations and insolvency matters in Bahrain. There are
separate insolvency rules for financial institutions (commercial banks,
investment banks, insurance firms, etc) licensed by the Central Bank
of Bahrain (CBB) under the Central Bank of Bahrain and Financial
Institutions Law 2006 (the CBB Law). However, the Bankruptcy Law
and Companies Law will still apply to such financial institutions to the
extent that they do not conflict with provisions of the CBB Law. There
are other laws that contain provisions that may indirectly relate to
insolvency proceedings including the Civil Code (Law No. 19 of 2001)
(the Civil Code) and the Civil and Commercial Proceedings Act (Law
No. 12 of 1971).

The principal test determining whether a debtor is insolvent is one
that requires the debtor to have experienced financial distress such that
the debtor is incapable of paying its debts as they fall due.

Courts

2 What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

The High Civil Court is the court designated to deal with insolvency
matters. Appeals can be made to the Court of Appeal. There are no
restrictions applicable.

Excluded entities and excluded assets

3 What entities are excluded from customary insolvency
proceedings and what legislation applies to them? What
assets are excluded from insolvency proceedings or are
exempt from claims of creditors?

None. Assets owned by the state, however, are excluded from insol-
vency proceedings and may not be subjected to any interim measures.

Public enterprises

4 What procedures are followed in the insolvency of a
government-owned enterprise? What remedies do creditors
of insolvent public enterprises have?

See question 26 regarding procedures for insolvent companies.
There are no special procedures followed in Bahrain in situations of
insolvency of government-owned enterprises. Notwithstanding any
insolvent public enterprises that may have governmental ministries,
authorities or agencies as its shareholders, public enterprises and any
creditors of such public enterprises would be treated like any other
company in an insolvency situation.
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5 Hasyour country enacted legislation to deal with the financial
difficulties of institutions that are considered ‘too big to fail’?

No.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable
(real) property?

The principal types of security for immoveable property are mortgages
and pledges. A mortgage is a right acquired by the creditor over the
debtor’s immoveable asset. The mortgage provides the creditor with
priority over any of the debtor’s unsecured creditors in relation to the
sale proceeds of the immoveable asset. A mortgage over land may be
registered with the Survey and Land Registration Bureau and a mort-
gage over a business may be registered with the Ministry of Industry
and Commerce. That said, Bahrain’s legal system does not operate in
the same way as common law jurisdictions where a security would only
be valid and perfected via registration.

A pledge is a right acquired by the creditor to retain or keep pos-
session of an asset of the debtor until such time that the debtor fully
repays its debt.

An assignment over alease or an interest in a parcel of land can also
be granted as security.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable
(personal) property?

Pledges (as explained above) and rights of retention (or liens) are the
principal types of security over moveable property. In addition, a busi-
ness mortgage can be granted, which will include various moveables
belonging to a business including machinery, vehicles, etc. Rights of
retention particularly apply where the creditor supplies goods to the
debtor. The creditor would have the right to refrain from supplying the
goods if the debtor has failed to comply with its contractual obligations.

Unsecured credit

8 Whatremedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment
attachments available? Do any special procedures apply to
foreign creditors?

Unsecured creditors may be entitled to interim measures such as
obtaining an attachment order from the court over the debtor’s assets.
The court must be satisfied that there are serious grounds that justify
the issuance of the attachment order. Such serious grounds include the
risk of the debtor disposing of its assets or acting in a way that would
hinder the creditor’s right to recourse.

Obtaining an attachment order is not ordinarily a difficult or time-
consuming process as such interim measures are filed and heard by
the courts on an urgent basis, although each application depends on its
facts. There are no special procedures that apply to foreign creditors.
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In the context of insolvency, the courts have the authority to pre-
serve the assets of the debtor and a duty to act in the interests of the
creditors as a whole. It is therefore possible that an application by an
unsecured creditor for an attachment order would be rejected by the
courts in the interests of the remainder of the creditors.

Voluntary liquidations

9 What are the requirements for a debtor commencing a
voluntary liquidation case and what are the effects?

Non-financial institutions

The shareholders of a company may, in accordance with the provisions
of the company’s constitutional documentation, resolve to voluntarily
liquidate the company. After completing the necessary filing proce-
dures with the company registrar, the debtor company will be in a state
of liquidation, and the powers of the directors will terminate as a result.
Upon the conclusion of liquidation proceedings, the debtor company
will be removed from the official companies register.

A debtor may also commence its own formal bankruptcy proceed-
ings by submitting a petition to the court, where it has failed to make
payment of its debts as a result of a deterioration of its financial affairs.
The High Civil Court will issue a bankruptcy order declaring the debtor
to be in a state of bankruptcy. A moratorium will thereafter come into
effect (see question 15).

Financial institutions

An insolvent financial institution that is under administration may,
within two years of the date of being placed in administration, submit a
petition to the court for its liquidation. A financial institution is deemed
to be insolvent if its financial position becomes unstable and it stops
paying its due debts other than administrative fines and taxes. The peti-
tion must be made available to shareholders and creditors as well as
being published in the local newspapers and the official gazette at least
15 days before it is submitted to the court. The court will issue an order
declaring the financial institution to be in a state of liquidation, and a
liquidator will thereafter be appointed by the CBB.

In addition, a financial institution may resolve to voluntarily lig-
uidate itself without going through the administration procedure by
utilising the Bankruptcy Law and complying with the procedure set
out above for a non-financial institution, although the CBB would be
expected to be involved in the process.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

Non-financial institutions

A creditor may file an involuntary application for the bankruptcy of a
debtor, where the debtor experiences financial distress such that the
debtor is incapable of paying its debts as they fall due. If the court
accepts the creditor’s application, it will issue an order declaring that
the debtor is in a state of bankruptcy. Concerned parties may contest
the bankruptcy, by filing a petition within 10 days of the bankruptcy
order being published in the local newspaper. Once the bankruptcy
order is issued, an automatic moratorium or stay of proceedings will be
imposed over the debtor. The court will appoint a bankruptcy trustee,
and the powers of the debtor’s incumbent board of directors will termi-
nate accordingly.

Financial institutions

Creditors of an insolvent financial institution that has been placed
under administration may, within two years of the institution being
placed in administration, submit a petition to the court for its liquida-
tion. See question 9 for requirements and effects.

Alternatively, creditors of an insolvent financial institution, which
is not under administration, may apply to the court by utilising the
Bankruptcy Law and complying with the procedure set out above for a
non-financial institution, although (as is the case in voluntary liquida-
tions) the CBB would be expected to be involved in the process.
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Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal
financial reorganisation and what are the effects?

Save for instances of fraud, gross negligence or an act of wrongdoing
that would not have otherwise been committed by an ordinary busi-
nessperson, a debtor may apply for a scheme of arrangement where
his or her business becomes disorganised in such a manner as to lead
to a suspension of its payments to creditors. The petition may be filed
within 30 days of the date on which the debtor fails to pay its debts. The
debtor or the debtor company must prove that it has carried on busi-
ness continuously during the year prior to the application. In addition,
the debtor company must have obtained approval of its shareholders
to be able to file the application. Upon filing the application, the debtor
must provide the court with its recommendations for reorganisa-
tion (and adequate guarantees for its implementation). Following the
acceptance of the application, the court will appoint a supervisor and
order the commencement of the scheme of arrangement as between
the debtor and its creditors. A moratorium will come into effect in rela-
tion to any enforcement proceedings against the debtor. The scheme of
arrangement is applicable to all creditors whose debts are deemed to
be unsecured even if they do not participate in the proceedings or vote
for the scheme.

Involuntary reorganisations

12 What are the requirements for creditors commencing an
involuntary reorganisation and what are the effects?

There is no clear scope under the Bankruptcy Law for creditors to com-
mence reorganisation proceedings against a debtor.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency proceedings
in particular circumstances? If proceedings
are not commenced, what liabilities can result? What are
the consequences if a company carries on business
while insolvent?

Non-financial institutions

A debtor may be subject to mandatory insolvency proceedings where:
the predetermined life of the company has expired;
the company fulfils the purposes and objects for which it
was incorporated;
there has occurred a destruction of the company’s assets to such
an extent that it would no longer be feasible for the company to
carry on;
the company merges with another company;
the company fails to carry on any business continuously for a
period of one year; and
the insolvency is in the interests of public policy.

There are no liabilities for failing to commence mandatory insolvency
proceedings, as it is normally the court or state regulators that initi-
ate such proceedings where any of the foregoing events take place. If
a debtor carries on its business while insolvent, that debtor may face
penal sanctions involving either fines or prison sentences if the debtor
carried on such business with the intention to defraud creditors as to
its solvent state.

Financial institutions

The court may order the mandatory liquidation of a financial institu-
tion if it is deemed insolvent or if the court finds the liquidation to be
just and equitable (eg, the actions undertaken by the institution are
harmful to the national economy) or after an administration period has
come to an end and the licensee’s affairs cannot be restored. Under the
CBB Law, the CBB may require a director or employee of an insolvent
financial institution to pay compensation if that director or employee
permitted the financial institution to carry on business while being
aware that it was insolvent.
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Doing business in reorganisations

14 Under what conditions can the debtor carry on business
during a reorganisation? What conditions apply to the use
or sale of the assets of the business? Is any special treatment
given to creditors who supply goods or services after the
filing? What are the roles of the creditors and the courtin
supervising the debtor’s business activities? What powers can
directors and officers exercise after insolvency proceedings
are commenced by, or against, their corporation?

A debtor may, in the context of a reorganisation or scheme of arrange-
ment, continue to carry on its business under the supervision of a court-
appointed supervisor. The debtor may continue to take such actions it
deems necessary, provided that such actions are regarded to be in the
ordinary course of business. There are therefore no restrictions on the
use of assets in so far as such use is deemed part of the debtor’s ordi-
nary course of business. However, the bankruptcy courts will take such
necessary measures they deem suitable to preserve the assets of the
debtor. The debtor will therefore not be able to sell any assets of its busi-
ness without the express permission of the relevant bankruptcy court.
Moreover, no special treatment is afforded to creditors for the supply of
their goods to the debtor after filing. One of the main responsibilities of
the court-appointed supervisor is to supervise the manner in which the
debtor conducts its business. Any powers held by directors or officers of
the insolvent debtor company will be suspended and assumed by the
bankruptcy trustee upon an adjudication of the debtor’s bankruptcy.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal
proceedings or the enforcement of claims by creditors apply
in liquidations and reorganisations? In what circumstances
may creditors obtain relief from such prohibitions?

Non-financial institutions

A moratorium or a stay of proceedings would automatically come
into force with respect to claims or enforcement actions against the
debtor following the commencement of bankruptcy or a scheme
of arrangement.

Under bankruptcy proceedings, the issuance of a bankruptcy order
has the effect of suspending all payments and imposing a moratorium
against the debtor. The moratorium does not extend to secured credi-
tors, who are entitled to pursue their enforcement claims or initiate
legal proceedings against the bankruptcy trustee. The bankruptcy trus-
tee may, under the direction of the bankruptcy court, seek to relieve
the secured creditors promptly by either immediately repaying the
secured debts (in the unlikely event that sufficient funds are available)
or procure the secured asset to be sold and repay the secured creditors
with the sale proceeds. There are no similar means of relief for unse-
cured creditors.

Financial institutions
As far as financial institutions are concerned a moratorium takes effect
on the commencement of administration proceedings. This means that
no measures can be taken against the financial institution without the
approval of the administrator.

If the financial institution is subject to bankruptcy proceedings
without going into administration first, the paragraph relating to non-
financial institutions above applies.

Post-filing credit

16 May a debtor in aliquidation or reorganisation obtain secured
or unsecured loans or credit? What priority is given to such
loans or credit?

The ability of a debtor to obtain funding or loans in the course of a
reorganisation depends on whether such an act is part of the debtor’s
ordinary course of business. The debtor would otherwise have to obtain
the approval of the High Civil Court. Any new loan (whether secured
or unsecured) will have no priority and will be excluded from the reor-
ganisation scheme, unless the loans have been obtained within 15 days
of the date on which the order for the commencement of reorganisa-
tion is published and notice has been provided to the supervisor of the
reorganisation proceedings.
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Financial institutions
In the context of an insolvency of a financial institution, the administra-
tor has powers to obtain unsecured or secured loans.

Set-off and netting

17 Towhat extent are creditors able to exercise rights of set-off
or netting in a liquidation or in a reorganisation? Can creditors
be deprived of the right of set-off either temporarily or
permanently?

Set-off rights can be exercised during liquidation or bankruptcy pro-
ceedings where the relevant rights and obligations are ‘interrelated’.
There must be a high level of connection between the rights and obli-
gations that are to be set off.

The extent to which a set-off is exercisable in the course of a
scheme of arrangement depends on whether it could be deemed to
be in the ordinary course of business. The approval of the bankruptcy
judge would be required to the extent that it is not within the scope of
the ordinary course of business.

Sale of assets

18 Inreorganisations and liquidations, what provisions apply
to the sale of specific assets out of the ordinary course of
business and to the sale of the entire business of the debtor?
Does the purchaser acquire the assets ‘free and clear’ of
claims or do some liabilities pass with the assets? In practice,
does your system allow for ‘stalking horse’ bids in sale
procedures and does your system permit credit bidding
in sales?

Voluntary liquidation of non-financial institutions
A company in liquidation may only conduct its business to the extent
deemed necessary for the purposes of the liquidation proceedings. A
liquidator has the power to sell the company’s assets in the manner he
or she deems appropriate, unless the liquidator’s deed of appointment
stipulates otherwise. The liquidator may not proceed with the sale of the
debtor’s entire assets or entire business without obtaining the approval
of the shareholders at a shareholders’ meeting. The purchaser will
acquire the assets free and clear of claims, unless the assets are encum-
bered with third-party interests. Unless his or her deed of appointment
indicates otherwise, there is nothing that would prohibit the liquidator
from employing ‘stalking horse’ bids in the sale procedure. Moreover,
except for instances of fraud or wilful wrongdoing, there is nothing that
would limit the liquidator from entering into credit-bidding arrange-
ments with the creditors. If a credit bidder is an assignee of the original
secured creditor, there is nothing preventing the liquidator from enter-
ing into credit bid arrangements provided any such transaction is not
concluded on the basis of ‘personal’ considerations. Factors that would
determine whether any credit bid transaction was tainted with personal
considerations include whether or not the transaction was:
- completed at an arm’s length;

a fair market price; and

in the interest of all creditors.

Reorganisation of financial and non-financial institutions

A debtor may not conduct any action that is deemed outside the scope
of its ordinary course of business unless it obtains the approval of the
bankruptcy judge. As such, a sale of the debtor’s entire business may
only take place after the approval of the High Civil Court. The pur-
chaser will acquire the assets free and clear of claims, unless the assets
are encumbered with third-party interests. There is nothing within
the Bankruptcy Law to suggest that ‘stalking horse’ bids could not be
employed. It is more questionable, however, whether the debtor can
enter into credit-bidding arrangements, as the debtor is prohibited
from entering into transactions that would damage or compromise the
position of its creditors.

Involuntary liquidation of non-financial institutions

The debtor is restricted from managing or disposing its assets in the
course of liquidation proceedings. The court-appointed bankruptcy
trustee may, subject to the approval of the bankruptcy judge, proceed
with the sale of the debtor’s assets where such a sale would be benefi-
cial to the bankruptcy proceedings. For credit bids, no court order will
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be required unless the terms of the court-appointed bankruptcy trus-
tee does not include the power to accept credit bids and conclude such
transactions. Any such transaction must not be completed on the basis
of personal considerations. Factors taken into consideration by a court
when assessing any credit bids are similar to those noted above for vol-
untary liquidation of non-financial institutions.

Administration and liquidation of financial institutions

To the extent that the financial institution has been placed under
administration, the administrator has broad powers to conclude agree-
ments or take necessary actions that would be in the interests of the
financial institution and its creditors. If the financial institution is in lig-
uidation, the liquidator must obtain the consent of the court in respect
of the sale of any assets exceeding the value of 100,000 Bahraini
dinars. No court order will be required unless the terms of appointment
of the administrator requires the administrator to obtain a court order
prior to accepting any credit bids. As noted above factors relevant in
the context of bankruptcy proceedings equally apply in the context of
an administration.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to
use it when an insolvency case is opened? To what extent may
an insolvency administrator continue to use IP rights granted
under an agreement with the debtor? May an insolvency
representative terminate a debtor’s agreement with a licensor
or owner and continue to use the IP for the benefit of
the estate?

The IP licence agreement will continue to be enforceable and will be
treated like any other legally binding agreement entered into prior to
the initiation of the insolvency proceedings. There is nothing in the
Bankruptcy Law that limits the ability of the licensor to terminate the
agreement. Although the insolvency administrator would be required
to safeguard the interests of the debtor, he or she may not continue
to use the IP for the benefit of the estate after termination of the
licence agreement.

Personal data in insolvencies

20 Where personal information or customer data collected by an
insolvent company is valuable to its reorganisation, are there
any restrictions in your country on the use of that information
in the insolvency or its transfer to a purchaser?

The insolvent company will, even during its reorganisation, remain
liable for any transfer of confidential /personal information and /or cus-
tomer data in its possession, without a valid written consent from the
owner of such personal information and/or customer data. Therefore,
unless the insolvent company has obtained such written consent from
the owner or obtained a court order allowing it to transfer such personal
information and/or data, the insolvent company should refrain from
doing so.

Rejection and disclaimer of contracts in reorganisations

21 Can adebtor undergoing a reorganisation reject or disclaim
an unfavourable contract? Are there contracts that may not
be rejected? What procedure is followed to reject a contract
and what is the effect of rejection on the other party? What
happens if a debtor breaches the contract after the insolvency
case is opened?

A debtor would not be entitled to unilaterally reject or disclaim an unfa-
vourable contract entered into at ‘arm’s length’. If the unfavourable
contract is impossible or excessively onerous for the debtor to perform,
then the courts in Bahrain will have the authority, having regard to the
interests of both the parties to the agreement, to reduce the obligations
of the debtor accordingly. If a contract is breached by the debtor after
the adjudication of bankruptcy, the creditor would be unable to raise a
claim by virtue of the stay in proceedings imposed by the moratorium
(see question 15). The creditor must therefore lodge a claim with the
bankruptcy trustee (see question 31).

By contrast, the administrator or liquidator of a financial institu-
tion may, subject to the approval of the court, unwind a contract if that
is deemed to be in the interests of the financial institution, to protect
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the interests of its customers or to avoid the occurrence of irrevoca-
ble damages.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings?
Are there certain types of insolvency disputes that may not
be arbitrated? Will the court allow arbitration proceedings
to continue after an insolvency case is opened? Can disputes
that arise in an insolvency case after the case is opened be
arbitrated with the consent of the parties? Can the court direct
the parties to such disputes to submit them to arbitration?

The courts in Bahrain would generally respect the parties’ intention
to proceed with arbitration in the event of insolvency, where the par-
ties have agreed to this in writing. The approval of the High Civil Court
must be obtained if the parties wish to commence arbitration proceed-
ings after the issuance of the bankruptcy order. The Bankruptcy Law
does not limit the types of insolvency disputes that may be arbitrated.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How
are creditors classified for purposes of a plan and how is the
plan approved? Can a reorganisation plan release non-debtor
parties from liability, and, if so, in what circumstances?

Under a voluntary petition for reorganisation (or scheme of arrange-
ment) a meeting between the debtor and the creditors would have to be
convened within 30 days of the date on which the reorganisation was
ordered by the court to commence. Participation is limited to ordinary
unsecured creditors. Creditors with secured rights over the debtor’s
assets would be entitled to participate if such creditors are willing to
either waive their security or write off a third of the debts owed to them
by the debtor. The debtor will present its recommendations on a set-
tlement or reorganisation plan for discussion with participating credi-
tors at the meeting. The reorganisation plan must be approved by the
majority of creditors representing one-third of the certified and uncon-
tested debts owed by the debtor. Creditors that did not participate by
voting on the reorganisation plan will be excluded for the purposes of
calculating the said majority. There are no limitations on the reorgani-
sation plan releasing non-debtor parties. Once approved, the plan will
be binding on all creditors.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?
No.

Unsuccessful reorganisations

25 Howisaproposed reorganisation defeated and what is the
effect of a reorganisation plan not being approved? What if the
debtor fails to perform a plan?

A proposed reorganisation could be defeated where the plan fails to
achieve the requisite approval of the creditors present at the meeting
(see question 23). More importantly, the High Civil Court must certify
any reorganisation plan, and it reserves the authority to reject any plan
on the basis of public policy or if the plan is not in the interests of the
creditors as a whole. Bankruptcy proceedings may commence in the
event that the reorganisation fails to obtain approval.

A failure by the debtor to perform the approved reorganisation plan
will result in the termination of the plan, paving the way for bankruptcy.

Insolvency processes

26 During aninsolvency case, what notices are given to
creditors? What meetings are held? How are meetings called?
What information regarding the administration of the estate,
its assets and the claims against it is available to creditors or
creditors’ committees? What are insolvency administrators’
reporting obligations? May creditors pursue the estate’s
remedies against third parties?

Notice of the bankruptcy proceedings will be given in the local newspa-
pers. The notice will include an invitation for creditors to submit their
claims. Local creditors have a period of 10 days, with foreign creditors
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having a period of 30 days, to submit their claims. To the extent that
a creditors’ union is formed (see question 28), the creditors may hold
a meeting to replace the court-appointed bankruptcy trustee. A meet-
ing may also be held for the creditors to discuss the accounts and state-
ments prepared by the bankruptcy trustee in relation to the debtor.

The bankruptcy trustee is required to compile an inventory of the
debtor’s assets, a copy of which shall be deposited with the High Civil
Court and bankruptcy trustee. Such records may be viewed by creditors
with the permission of the bankruptcy trustee.

The bankruptcy trustee is required to provide the court with a
report of the reasons and circumstances that led to the debtor’s insol-
vency within 30 days of the date of the trustee’s appointment. The
bankruptcy trustee may be requested by the court to provide reports on
the state of bankruptcy on a periodical basis (including monthly reports
on any assets that have been collected for the proceedings).

It is the bankruptcy trustee, rather than the creditors, that has the
authority to pursue the estate’s remedies against third parties. Release
of liabilities owed by third parties who are part of the debtor group will
only be permitted if the bankruptcy trustee obtains a court order.

Enforcement of estate’s rights

27 Iftheinsolvency administrator has no assets to pursue a
claim, may the creditors pursue the estate’s remedies? If so, to
whom do the fruits of the remedies belong?

Only relevant insolvency official is entitled to pursue the estate’s rem-
edies or any other rights owed to the debtor. The fruits of any rights or
remedies form part of the debtor’s pool of assets, and will be distrib-
uted as among the creditors.

Creditor representation

28 What committees can be formed (or representative counsel
appointed) and what powers or responsibilities do they
have? How are they selected and appointed? May they retain
advisers and how are their expenses funded?

Under a scheme of arrangement, a creditors’ committee can be formed.
During bankruptcy, a union of the creditors is formed immediately by
law where the debtor has failed to reorganise its debts, the creditors
have rejected the debtor’s reorganisation plan or the debtor has failed
to implement the reorganisation plan. The union includes all creditors
(Whether secured or unsecured). The union has the power to replace
the court-appointed bankruptcy trustee with one that is appointed by
a 75 per cent majority. The union has powers to authorise or limit the
debtor’s ability to carry on new business. It also has the responsibility
to supervise the actions of the elected bankruptcy trustee. There are
no restrictions on the creditor to retain the services of advisers, but it
is unlikely that the expenses can be claimed from the bankruptcy pro-
ceeds (unless such advisers were appointed by the High Civil Court).

Insolvency of corporate groups

29 Ininsolvency proceedings involving a corporate group, are the
proceedings by the parent and its subsidiaries combined for
administrative purposes? May the assets and liabilities of the
companies be pooled for distribution purposes? May assets
be transferred from an administration in your country to an
administration in another country?

The parent and subsidiary companies are not part of the insolvency
proceedings, unless the parent and subsidiary were jointly liable with
the debtor in repaying a particular debt, and have become insolvent
as a result of their combined failure to repay the same. To the extent
that the debtor and its affiliated companies enter insolvency, the bank-
ruptcy trustee may be able to pool the assets of the various entities.
Under formal bankruptcy proceedings, the bankruptcy judge would
have to approve the wholesale transfer of assets to insolvency proceed-
ings held in another country.
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Appeals

30 What are the rights of appeal from court orders made in an
insolvency proceeding? Does an appellant have an automatic
right of appeal or must it obtain permission to appeal? Is there
arequirement to post security to proceed with an appeal and,
if so, how is the amount determined?

A final judgment on a matter in dispute can be appealed to the higher
court. The right of appeal is automatic, unless the appeal is filed at the
Cassation Court, in which case, a written approval is required to be
obtained from the Consulting Chamber of the Cassation Court before
the appeal is accepted to be heard.

Yes, there is a requirement to post security to proceed with an appeal
but only when the appeal is filed at the Cassation Court. Currently, the
fixed amount of security deposit is 50 dinars (approximately US$135).
The deposit is paid along with the court fee of 100 dinars and postal
charges of 2 dinars for summoning the parties.

Claims

31 Howis a creditor’s claim submitted and what are the time
limits? How are claims disallowed and how does a creditor
appeal? Are there provisions on the transfer of claims? Must
transfers be disclosed and are there any restrictions on
transferred claims? Can claims for contingent or unliquidated
amounts be recognised? How are the amounts of such
claims determined?

Non-financial institutions

As indicated above, all creditors are required to submit their claims
within 10 days from the date of publication of the bankruptcy order
in local newspapers (as opposed to 30 days for foreign creditors (see
question 26)). Claims may be contested by the bankruptcy trustee or
the creditors, if the claim has not been submitted within the prescribed
time frame, or if the claim lacks the necessary documentary evidence.
The bankruptcy judge issues a ruling on any creditor claims that have
been contested, and the affected parties have the right to appeal.

There are no particular restrictions on a party’s right to transfer a
claim. A creditor may, in accordance with the provisions of the Civil
Code, assign its right to a claim to a third party. The Civil Code permits
a creditor to claim for contingent liabilities where the claim is reliant on
a future event that is deemed to be certain.

Once creditors submit their claims, the bankruptcy trustee will be
involved in verifying the amounts using the documentary evidence pro-
vided (loan documents, agreements, certificates, etc).

There is nothing in the Bankruptcy Law that would prohibit a claim
acquired by another at a discount to be enforced for its full face value
provided a creditor can verify that the insolvent debtor owes such a
debt at full face value.

The Bankruptcy Law suspends the accrual of interest over a credi-
tor’s claims upon the court’s adjudication of bankruptcy.

Financial institutions

Creditors of an insolvent financial institution will be invited by the lig-
uidator to submit their claims within 6o days from the date of receiv-
ing notification thereof (see question 26). Creditors will have a right to
appeal a decision by the liquidator to reject their claims.

Modifying creditors’ rights

32 Maythe court change the rank of a creditor’s claim? If so, what
are the grounds for doing so and how frequently does this
occur?

Yes, if the court considers that security is defective or if security is
granted during the ‘suspect period’ (see question 40).

Priority claims

33 Apart from employee-related claims, what are the
major privileged and priority claims in liquidations and
reorganisations? Which have priority over secured creditors?
Non-financial institutions
Apart from employee-related claims (see questions 34 and 35), sums
due to the state (whether taxes, duties or otherwise) and the costs
associated with the sale of the debtor’s assets have a privileged
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status and therefore retain priority over the debtor’s secured and unse-
cured creditors.

Financial institutions

The CBB Law provides priority to the fees and expenses of the adminis-
trator and liquidator, followed by taxes due to the government, deposits
and loans taken with the approval of the CBB to keep the financial insti-
tution from insolvency, deposits not exceeding 20,000 Bahraini dinars
and deposits exceeding the foregoing amount.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated
during a restructuring or liquidation? What are the
procedures for termination?

An employer is entitled to dismiss its employees in the event of a
restructuring or as a result of severe financial difficulties. The employer
would nevertheless be liable to pay the employee his or her wages up to
the date of dismissal, any accrued annual leave, any benefits promised
under the employment contract and, in some particular cases, a com-
pensation sum for the employee’s time in service (known as a leaving
indemnity). The employer must abide by its obligation of serving the
employee a minimum of one month’s notice (or such other period of
notice stipulated in the employment contract).

The employer does not incur additional liabilities on account of
dismissing a large number of employees.

Pension claims

35 Whatremedies exist for pension-related claims against
employers in insolvency proceedings and what priorities
attach to such claims?

In Bahrain, employee pensions tend to be administered by the state
under the auspices of the Social Insurance Organisation. It is possible
for employers to operate private pension schemes for their employees
in Bahrain, although this remains a rarity. That said, an employee’s
entitlement under a private pension scheme will enjoy a privileged sta-
tus over the claim of any creditors.

Environmental problems and liabilities

36 Ininsolvency proceedings where there are environmental
problems, who is responsible for controlling the
environmental problem and for remediating the damage
caused? Are any of these liabilities imposed on the insolvency
administrator, secured or unsecured creditors, the debtor’s
officers and directors, or on third parties?

Legislative Decree No. 21 0f 1996 in respect of the Environmental Law
requires a person to repair, rectify or reinstate any damages or losses
caused by that person to the environment in Bahrain. The law does
not take into account any insolvency scenarios and does not expressly
state that such environmental liability may be shared with other non-
offending parties. More importantly, the environmental liability is
owed to the government (and in particular, to the Supreme Council for
the Environment). Accordingly, the courts in Bahrain may treat this
government-owed environmental liability as a priority claim over all
other secured and unsecured claims (see question 33).

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or
areorganisation?

Criminal liability, claims against directors under the Companies Law,
claims relevant to the assets and disposals not covered by the prohibi-
tion imposed upon the bankrupt, and claims relating to the business of
the bankrupt that the debtor is permitted to perform under law would
survive insolvency or reorganisation.

Distributions

38 How and when are distributions made to creditors in
liquidations and reorganisations?

Distributions are made by permission of the High Civil Court once the
list of creditors (and their respective claims) has been finalised, and the
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pool of the debtor’s assets has been ascertained (whether through sale
or otherwise). Privileged creditors are the first to be paid as a matter
of priority. Secured creditors will have their debts repaid from the sale
proceeds of the secured asset, and any profits obtained from the sale
shall be distributed among the unsecured ordinary creditors. The unse-
cured creditors will rank equally in claiming any of the debtor’s remain-
ing assets.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations
and reorganisations and what are the grounds? What is the
result of a transaction being annulled?

Non-financial institutions

Under the Civil Code, a creditor may claim to have a transaction

entered into by the debtor set aside where the transaction has the effect

of increasing the debtor’s financial obligations and the parties to the
transaction were aware of the debtor’s state of insolvency. Moreover,

a transaction entered into by the debtor may be declared void if it pro-

vides an ‘unjustifiable preference’ to a third party or if it was entered

into under fraudulent circumstances.

A bankruptcy trustee may also seek the avoidance of a transaction
entered into by the debtor during the course of bankruptcy if the effect
of the transaction is based on personal consideration.

Any benefits transferred under a void transaction will be redeemed
and will be shared by the creditors.

The following disposals may be annulled or set aside if effected by
the debtor after the date of suspension of payment (see question 40)
and before the adjudication of bankruptcy:

- all donations other than small presents that are customary;

- any kind of premature discharge of debts, the creation of a consid-
eration for the discharge of an unmatured negotiable instrument
will be deemed as a discharge;

+  payment of maturing debts other than by the manner agreed; and
any mortgage or other agreed security imposed upon the debtor’s
assets to secure a previous debt.

Further, disposals other than those mentioned above performed within
the time limit stated therein may be adjudged as invalid against the
body of creditors where the disposal is detrimental to them and the
disposing party was aware at the time of the disposal of the bankrupt’s
suspension of payment.

Financial institutions
An insolvent financial institution is deemed to have entered into a void
transaction within the suspect period (see question 40) if:
the transaction was at an undervalue;
the transaction was entered into with the purpose of defrauding
any of the financial institution’s creditors; or
the transaction gave a preference to any person.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in
determining whether to annul a transaction by an insolvent
debtor? May voidable transactions be attacked by creditors
or only by a liquidator or trustee? May they be attacked in a
reorganisation or a suspension of payments or only in
aliquidation?

Non-financial institutions

Under the Bankruptcy Law, the court can set a date that will be con-
sidered as the date of suspension of payment, but this date cannot be
backdated to more than two years from the date the debtor is adjudged
bankrupt. The period from the suspension of payment until the adjudi-
cation of bankruptcy is referred to as the ‘suspect period’ and the court
may consider disposals or transfers within the suspect period to be void
if they are detrimental to creditors.

Financial institutions

A suspect period is applicable in the context of an insolvent financial
institution that has entered into a void transaction (see above). More
particularly, the suspect period is two years from the date of the finan-
cial institution being placed under administration or from the date

47

© Law Business Research 2016



BAHRAIN

Freshfields Bruckhaus Deringer

on which the liquidation order was issued where the void transaction
is with a related party (directors, officers, etc). A suspect period of six
months applies from the date of the financial institution being placed
under administration or from the date the liquidation order was issued
where the void transaction is entered into with anyone other than a
related party.

Directors and officers

41 Are corporate officers and directors liable for their
corporation’s obligations? Are they liable for pre-bankruptcy
actions by their companies? Can they be subject to sanctions
for other reasons?

Non-financial institutions

If the company’s assets or remedies are insufficient to repay 20 per cent
of its outstanding debts, the High Civil Court may order the sharehold-
ers and directors, either jointly or severally, to pay all or part of the
company’s debts, unless the shareholders and directors can prove that
they have acted in accordance with the standards of a ‘reasonable man’.
Moreover, the Companies Law states that the board will be jointly
liable before the company, the shareholders, and any third parties for
all acts of fraud, misuse of power, mismanagement or violation of the
law and the company’s articles. In this respect, directors may be liable
for approving a voidable transaction (see question 39) that has caused
losses to the company’s creditors.

Financial institutions

In addition to the above, a director of an insolvent financial institution
that carries on its licensed activities knowing (or where he or she should
have known) that the institution is insolvent will be liable to a term of
imprisonment and a fine not exceeding 20,000 Bahraini dinars.

Groups of companies

42 Inwhich circumstances can a parent or affiliated corporation
be responsible for the liabilities of subsidiaries or affiliates?

See question 41 for instances where shareholders (parent companies)
may be held liable for the obligations of the insolvent company. Parent
or affiliated corporations may also be held liable where they have pro-
vided guarantees or have acted in the capacity of sureties with regard to
the insolvent company (see also question 26). Unless shareholders (or
parent companies) have provided guarantees to support its subsidiaries,
a court would not order a distribution of group company assets pro rata
without regard for the assets of individual corporate entities involved.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s
length creditors against their corporations in insolvency
proceedings taken by those corporations?

No. All creditors are allowed to submit their claims against an insol-
vent debtor under Bahrain’s insolvency laws, even when there is some
degree of proximity between the creditor and insolvent debtor (ie, in
the case of insiders). Nevertheless, creditors that have entered into
non-arm’s-length transactions with the insolvent debtor are suscepti-
ble to being challenged by the bankruptcy trustee or administrator on
grounds of preferential treatment (see question 39).

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a
business may be seized outside of court proceedings? How are
these processes carried out?

It is unlikely that there will be concurrent processes in which the
debtor’s assets would be seized outside of court proceedings, as the
High Civil Court retains ultimate authority in preserving the assets of
the debtor and acting in the interests of the creditors as a whole. The
bankruptcy trustee would have the authority to claw back seized assets
where there is sufficient proof to suggest that the debtor has a legal right
to the assets.
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Corporate procedures

45 Are there corporate procedures for the liquidation or
dissolution of a corporation? How do such processes contrast
with bankruptcy proceedings?

The Bankruptcy Law includes discrete provisions that apply to cor-
porations but the entire Bankruptcy Law will apply to corporations
as long as they do not conflict with the relevant provisions relating
to corporations.

Conclusion of case

46 How are liquidation and reorganisation cases formally
concluded?

Liquidations and bankruptcy proceedings are formally concluded with
the liquidator or bankruptcy trustee presenting his final report on the
debtor to the court. The court would certify the report and order for
distributions to be made among the creditors. Similarly, a scheme of
arrangement would be formally concluded once the reorganisation
plan, backed by the majority of the creditors, is sanctioned by the High
Civil Court.

International cases

47 Whatrecognition or relief is available concerning an
insolvency proceeding in another country? How are foreign
creditors dealt with in liquidations and reorganisations?

Are foreign judgments or orders recognised and in what
circumstances? Is your country a signatory to a treaty on
international insolvency or on the recognition of foreign
judgments? Has the UNCITRAL Model Law on Cross-Border
Insolvency been adopted or is it under consideration in your
country?

A judgment or award issued by a foreign court will be recognised in
Bahrain if the foreign court shares a reciprocity arrangement with
Bahrain. In addition, the judgment must comply with the conditions of
the Civil and Commercial Procedures Act, which provide that:

+ the Bahrain court did not have jurisdiction in the matter in respect
of which the order or judgment was made and it was made by a for-
eign court of competent jurisdiction under the jurisdictional rules
or laws applied by such courts;
all parties were served due notice to attend and had been prop-
erly represented;

+  the order or judgment was final in accordance with the laws of the
court making it (regardless of whether such order or judgment is
subject to appeal to a higher court); and

+  the order or judgment of the foreign court does not conflict with
any previous decision of the Bahrain courts and does not conflict
with public policy or morality in Bahrain.

Bahrain has not adopted the UNCITRAL Model Law on Cross-
Border Insolvency.

COMI

48 Whattestis used in your jurisdiction to determine the COMI
(centre of main interests) of a debtor company or group
of companies? Is there a test for, or any experience with,
determining the COMI of a corporate group of companies in
your jurisdiction?
As far as we are aware, the courts in Bahrain have not adopted nor
applied any COMI tests for debtor companies. Accordingly, COMI has
no practical application in Bahrain (see also question 47 concerning the
UNCITRAL Model Law on Cross-Border Insolvency).
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Cross-border cooperation

Cross-border insolvency protocols and joint court hearings

49 Does your country’s system provide for recognition of
foreign insolvency proceedings and for cooperation between
domestic and foreign courts and domestic and foreign
insolvency administrators in cross-border insolvencies
and restructurings? Have courts in your country refused to
recognise foreign proceedings or to cooperate with foreign
courts and, if so, on what grounds?

There are rules in place for cooperation with the courts of the Gulf
Cooperation Council (GCC). However, with respect to non-GCC
countries, we are not aware of systems that would allow cooperation
between domestic and foreign courts. Generally, the courts will refuse
to cooperate with foreign proceedings or foreign courts particularly
when such proceedings do not comply with the conditions described in
the response to question 47.

50 Incross-border cases, have the courts in your country entered
into cross-border insolvency protocols or other arrangements
to coordinate proceedings with courts in other countries?
Have courts in your country communicated or held joint
hearings with courts in other countries in cross-border cases?
If so, with which other countries?

None that we are aware of.

Harnek S Shoker

Head of Bahrain Office
Bahrain World Trade Centre
East Tower, 37th Floor
Kingdom of Bahrain

Freshfields Bruckhaus Deringer

T +973 1713 4333
E harnek.shoker@freshfields.com
www.freshfields.com
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Legislation

1 Whatlegislation is applicable to insolvencies and
reorganisations? What criteria are applied in your country to
determine if a debtor is insolvent?

The Act of 8 August 1997 on Bankruptcies (the Bankruptcy Act) governs
bankruptcies of commercial entities or individuals carrying on com-
mercial activities. Judicial reorganisations and amicable settlements
of commercial entities or individuals carrying on commercial activi-
ties are governed by the Act of 31 January 2009 on the Continuity of
Undertakings (the Continuity Act).

The Act of 25 April 2014 on the status and supervision of credit insti-
tutions and the Act of 13 March 2016 on the supervision of insurance
undertakings contain specific provisions relating to the reorganisa-
tion and winding up of credit institutions and of insurance undertak-
ings respectively.

The Belgian Companies Code contains provisions applicable to the
voluntary winding up of companies.

Belgian law has no general criteria to determine whether a debtor
is insolvent. Each regime (bankruptcy and judicial reorganisation) has
different criteria to make this assessment. The Bankruptcy Act applies
from the moment a debtor has consistently ceased to pay its debts when
they fall due and no longer has the trust of its creditors. A debtor can
apply for a judicial reorganisation when the continuity of that debtor’s
business seems to be threatened in the long or short term.

Courts

2 What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

The relevant court in bankruptcy and judicial reorganisation proceed-
ings is the commercial court of the place where the debtor:
- ifitis a company, has its registered office; or
ifitis an individual, has his or her main place of business at the time
the proceedings are commenced.

The commercial court has jurisdiction over the opening of insolvency
proceedings and over any disputes arising from the insolvency.

Excluded entities and excluded assets

3 Whatentities are excluded from customary insolvency
proceedings and what legislation applies to them? What assets
are excluded from insolvency proceedings or are exempt from
claims of creditors?

The Bankruptcy and Continuity Acts do not apply to entities or indi-
viduals whose trade or profession does not involve them in commer-
cial activities. Private individuals not involved in commercial activities
may, under certain conditions, apply for a collective debt reschedul-
ing under the Act of 5 July 1998 on Collective Debt Rescheduling.
Insolvency situations affecting other non-commercial entities are not
specifically regulated. Belgian law nevertheless contains a general prin-
ciple of equal treatment of creditors. This principle mandatorily applies
to all situations where two or more creditors concurrently seek recourse
to their debtor’s assets. The principle of equal treatment will thus apply
both in the event of an attachment of assets by several creditors and in
the event of a voluntary winding up or liquidation of a corporate entity.
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The Belgian Judicial Code enumerates a certain number of assets
that are excluded from insolvency proceedings involving an individual.
Legal entities do not benefit, in principle, from such protection and
none of their assets are thus exempt from claims of creditors.

Public enterprises

4 What procedures are followed in the insolvency of a
government-owned enterprise? What remedies do creditors
of insolvent public enterprises have?

The fact that an enterprise is government-owned does not in itself mean
that such enterprise would not be subject to the Bankruptcy Act or the
Continuity Act. The latter will depend on whether or not the enterprise
primarily engages in commercial activities.

There are a number of caveats here. Certain public entities that
clearly perform commercial activities (eg, Belgacom, SNCB, Bpost)
are not subject to the Bankruptcy Act (but can become subject to the
Continuity Act). Other exemptions may also exist in specific legislation
governing certain government-owned enterprises.

In general, creditors of insolvent government-owned enterprises
may attach (which can lead to a forced sale of) the assets of a govern-
ment-owned enterprise to obtain payment of their claims. However,
such attachment is limited (ie, assets that such entities use entirely or
partially within the framework of their public services are excluded
from attachment procedures or other insolvency proceedings (sover-
eign immunity from enforcement)).

Protection for large financial institutions

5 Hasyour country enacted legislation to deal with the financial
difficulties of institutions that are considered ‘too big to fail’?

Belgium has introduced new banking legislation in line with the
European regulatory framework (Capital Requirements Directive IV
2013/36/EU CRD 1V, single supervisory mechanism, Bank Recovery
and Resolution Directive (2014/59/EU) (BRRD) and prohibition (sub-
ject to exceptions) of proprietary trading).

The new banking legislation consists of four new laws: the Law
of 25 April 2014 on the status and supervision of credit institutions,
the Law of 25 April 2014 containing various provisions, the Law of
25 April 2014 establishing mechanisms for a macro-prudential pol-
icy and outlining the specific tasks assigned to the National Bank of
Belgium (NBB) as part of its mission to contribute to the stability of the
financial system and the Act of 8 May 2014 on appeals against macro-
prudential recommendations of the NBB.

Key elements of the reforms, taken together, are the following:

Effective since 4 November 2014, significant credit institutions (see

article 6 of Regulation EC 1024/2013 conferring specific tasks on

the European Central Bank concerning policies relating to the pru-
dential supervision of credit institutions) will become subject to the
direct supervision of the European Central Bank, which will apply
both the European and Belgian rules. New credit institutions will
require the approval of the European Central Bank, irrespective of
their size.

- Effective since 1 January 2015, credit institutions (that can make an
appeal on the Belgian deposit guarantee scheme) will be prohib-

ited from proprietary trading under their trading book. There are a
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number of exceptions, such a market making or hedging activities
as further determined by the regulator (NBB).

Additional requirements are imposed on managers and board
members. In particular the role of the board as key player in the
control, orientation, risk management and compliance of the credit
institutions has been enhanced.

- The equity structure of a credit institution consists of ‘core equity

tier 1, ‘tier 1’ and ‘tier 2. By 2019, a ‘capital conservation buffer’,
a ‘countercyclical capital buffer’ and an equity buffer for credit
institutions of worldwide or domestic systemic importance
is contemplated.
Credit institutions are required to put in place recovery plans cover-
ing different hypotheses and allowing credit institutions to recover,
without impact on the financial system, their viability or finan-
cial positions.

- Effective since 3 March 2015, resolution mechanism in case of risk
of default of credit institutions in order to ensure continuity of the
critical functions of credit institutions, avoid systemic risk, protect
state resources and protect deposits.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable
(real) property?

The most important form of security over immoveable property is the
mortgage, which provides the mortgagee with the right to have the
property sold if the debtor defaults and to use the proceeds of sale to
repay the outstanding secured debt.

The creation and perfection of a mortgage requires notarised
documents to be filed with the land registry and attracts stamp duty of
1 per cent of the secured amount in addition to various fees. More
sophisticated creditors accept an irrevocable mortgage proxy to secure
part of the amount as opposed to an effective mortgage, in particular
where the secured amounts are substantial. Under such proxy, the
owner of the property appoints a third party related to the creditor as its
attorney with the power to create an effective mortgage upon the credi-
tor’s first demand. The advantage of an irrevocable mortgage proxy is
that it does not attract stamp duties other than nominal fees. The disad-
vantage, however, is that the irrevocable mortgage proxy does not cre-
ate effective security.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable
(personal) property?

The principal and most traditional type of security over moveable
assets is the pledge, which provides the pledgee with the right to have
the assets sold if the debtor defaults (subject to the authorisation of
the courts) and to use the proceeds of the sale to repay the outstanding
secured debt. For a pledge to secure commercial debts, it is necessary to
have a pledge agreement as well as the physical transfer of possession of
the pledged asset to the secured creditor or to a third party acceptable to
both pledgor and pledgee.

The Financial Collateral Act of 15 December 2004 (the Financial
Collateral Act) contains simplified rules for the creation, perfection
and enforcement of a pledge over financial collateral. These rules apply
to cash on account (ie, not physical cash) as well as to financial instru-
ments. The definition of financial instruments covers shares and bonds,
but also derivative contracts, dematerialised and book entry securities
as well as any right to financial instruments.

The pledge must be agreed in writing and the financial collateral,
over which a pledge is created, must be delivered to the beneficiary of
the pledge or to the person acting on its behalf. This requirement is met
when the financial collateral has effectively been transferred, held, reg-
istered in a register or otherwise designated as such, so that the benefi-
ciary of the security acquires possession or control of these assets.

There is no notification requirement or court authorisation pro-
cedure for the enforcement of a pledge over financial collateral. If the
pledgor defaults, the pledgee has the right to sell the financial instru-
ments or to apply the cash to satisfy the claims it has against the pledgor.
The pledgee also has the right to appropriate the financial collateral but
only if the parties have expressly agreed thereto and have provided a
contractual mechanism for the valuation of the financial instruments.
The occurrence of a bankruptcy does not affect the enforceability of a
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pledge on financial collateral. However, following a recent amendment
to the Financial Collateral Act, certain pledges on financial collateral
cannot be enforced anymore during a judicial reorganisation proce-
dure. This is the case for pledges on bank account and credit claims and
netting arrangements involving a debtor that is not a public or financial
entity, or if the debtor is a public or financial entity, the enforcement
can only be requested by creditors that are public or financial entities,
except in both cases in the event of default of the debtor. In practice, this
means that if the judicial reorganisation proceedings are commenced
by a debtor other than a public or financial entity, creditors are not enti-
tled to enforce their security interests or carry out netting arrangements
on the sole ground that such proceedings have been opened.

Given the obvious inconvenience caused by the necessity to trans-
fer possession as required for a pledge, Belgian law has introduced the
pand handelszaak or gage sur fonds de commerce, a form of security inter-
est similar to the floating charge under English law. This floating charge
covers all business assets of the chargor with the exception of immove-
able property and 50 per cent of the value of the stock. The creation of a
floating charge requires a written agreement that must be filed with the
land registry and that attracts a stamp duty of 0.5 per cent of the value
of the assets covered by the floating charge. A floating charge may only
be created to secure borrowings from an EC credit institution, or by cer-
tain other types of financial institution.

In the event of insolvency, an unpaid seller has a statutory lien on
the asset sold to the insolvent buyer, provided, however, that the buyer
is the owner of the asset at the time of occurrence of the insolvency
event and that the asset is clearly identifiable at that time.

For many years it was unclear whether Belgian law accepted the
fiduciary transfer of title. In the Sart-Tilman case, the Belgian Supreme
Court upheld the decision of the Court of Appeal of Liege, ruling that
the security assignment of a claim was ineffective in the event of the
insolvency of the assignor. It appears to be widely accepted among
scholars that this decision only affects arrangements where the trans-
fer was solely effected for the purpose of creating security and does not
affect more complex and well-established arrangements where the use
of title as security is only one of the aspects, or one of the consequences
(eg, leasing or factoring) of the transaction. The exact scope and effects
of the Sart-Tilman case are still a source of dissension and legal uncer-
tainty under Belgian law. In 2010, the Belgian Supreme Court held that
an ineffective security assignment should be reclassified as a pledge.
Special ‘protective’ legislation exists in respect of ‘repo’ transactions
and transfers of book entry securities and cash. This protective legis-
lation has now been updated and amended in the Financial Collateral
Act. The law recognises the validity and the enforceability of a transfer
of'title to financial collateral by way of security. The fiduciary transfer of
title is thus valid under Belgian law and is enforceable, including in the
context of insolvency proceedings affecting the debtor that has trans-
ferred financial collateral to its creditor by way of security in accordance
with the Financial Collateral Act. Recent case law has clarified that the
beneficiary of security by way of transfer of title will be in the same legal
position as a pledgee in a situation of concursus creditorum.

Retention of title arrangements covering moveable property are
effective in the event of insolvency affecting the buyer, provided that
they meet certain requirements, such as a written agreement executed
prior to the delivery of the goods and the availability of the asset in
the buyer’s estate at the time of executing the retention right, and
provided that any maintenance costs have been settled with the bank-
ruptcy trustee.

In 2013, the Belgian Civil Code with respect to security interests
over moveable assets was amended. Following the reform, there is one
uniform legal framework for pledges a pledge over a company’s entire
business (pand handelszaak or gage sur fonds de commerce) is no longer
subject to a separate legal framework. The reform will enter into force
on a date to be specified by way of a royal decree and at the latest, on
1January 2018.

One of the main changes introduced by the new legal framework is
that dispossession of the pledged assets will no longer be a perfection
requirement for a pledge (although the option of dispossession will still
remain available). The pledgor may thus remain in control of the assets
and continue to use or operate them. The pledgor has to take care of
the assets as a ‘good pledgor’ and is entitled to a reasonable use of the
pledged assets in line with their purpose. The parties can agree to limit
the pledgor’s rights in this respect. The pledgee has the right to inspect
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the pledged assets at any time. If the pledgor fails to comply with its
obligations in a serious manner, the pledgee may apply to the court to
have the pledged assets transferred to it or to a judicial custodian.

Registration of the pledge arrangement in a centralised pledge
register will be required to make the pledge enforceable with regard to
third parties. The moment of registration will determine the ranking
of the pledge arrangement. Each registration will be valid for a renew-
able period of 10 years and may have to be updated, for example, if the
pledge is transferred to a different pledgee pursuant to a transfer of the
secured obligations. The specifics of the registration procedure will be
set out by separate Royal Decree.

Another noteworthy change is the introduction of a ‘security
agent’ concept similar to the concept already included in the Financial
Collateral Law (which is not affected by the new law). In the new legal
framework, a representative will be able to enter into a pledge agree-
ment in his or her own name but for the account of one or more benefi-
ciaries. The latter have to be identified or identifiable.

Unsecured credit

8 Whatremedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment
attachments available? Do any special procedures apply to
foreign creditors?

Prior to the commencement of insolvency proceedings, unsecured
creditors can enforce their rights against a defaulting debtor by obtain-
ing a court order attaching a schedule of the debtor’s assets and
requiring them to be sold. A distinction should be made between a pre-
judgment conservatory attachment (which, for moveable properties,
can be obtained within days in cases of real urgency; for immoveable
properties, it can take up to approximately one month) and a post-
judgment enforcement attachment (which requires either an enforce-
able judgment to have been made or a notarised deed that details the
exact amount due to the creditor). At the time of the commencement of

a judicial reorganisation or bankruptcy, attachment and other enforce-

ment measures against the defaulting debtor will be suspended (see

questions 11 and 15).

Foreign creditors are treated in the same way as Belgian creditors in

a Belgian insolvency, although note that:

- when taking legal proceedings in Belgium foreign creditors can be
required, to the extent no particular treaty exemption applies, to put
up a bond or collateral to cover the amounts that could become due
as a consequence of the proceedings (cautio judicatum solvi); and
other than to the extent enforcement is recognised under EC
Council Regulation No. 1215/2012, a creditor can only proceed to
enforcement of a foreign judgment (including attachments) if a
Belgian court has made an exequatur order (ie, a formal recognition
of the judgment and confirmation that it is enforceable in Belgium).

Exceptionally, a foreign creditor’s claims may be barred or reduced in
insolvency proceedings if the court finds that it has recovered assets
abroad in breach of the equal treatment of creditors’ provisions.

Voluntary liquidations

9 What are the requirements for a debtor commencing a
voluntary liquidation case and what are the effects?

A voluntary winding up takes place when the general assembly of a
company’s shareholders decides to dissolve the company in accordance
with its corporate charter. Generally, such a decision requires the same
quorum and majority as is required for any change to the by-laws of the
company. The only exception to this rule applies when the company has
lost more than three-quarters of its share capital, in which case the deci-
sion to dissolve the company can be taken by one-quarter of the mem-
bers present or represented at the general assembly.

Following the decision to dissolve the company, one or more lig-
uidators must be appointed to manage the liquidation of the company.
The appointment of the liquidators must be confirmed by the court and
from that moment the company will be deemed to continue to exist for
liquidation purposes only.

As from the date of the decision to dissolve the company, all unse-
cured creditors are entitled to equal treatment, meaning that they will
receive payment of their debts on a pro rata basis.
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Involuntary liquidations

10 What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

Under the Continuity Act, creditors can request the court to terminate
any ongoing judicial reorganisation proceedings when it is manifest
that the debtor can no longer preserve the continuity of its business.
In that case, the court may decide to declare the debtor bankrupt or to
force the debtor into judicial liquidation proceedings.

Under the Bankruptcy Act, creditors are entitled to place a debtor
in bankruptcy by serving a writ of summons before the commercial
court. Petitioners are required to demonstrate that the conditions for
bankruptcy are met, that is, that the debtor has ceased in a persistent
manner to pay its debts, and is no longer able to obtain credit.

In situations of extreme urgency, a creditor may also make an ex
parte application for an order that the debtor is no longer entitled to
manage its assets for a period of 15 days, after which a formal request
for bankruptcy must be submitted to the court.

In the case of bankruptcy, the entire estate of the company or the
individual will be liquidated. Once the available assets of the company
have been fully realised (Whether or not they are sufficient to meet
its outstanding debts), it will cease to exist by operation of law. If the
debtor is a physical person, he or she may be discharged by the court
for the unpaid debts remaining after the liquidation.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal
financial reorganisation and what are the effects?

The Continuity Act provides for two types of financial reorganisations:
an amicable settlement without any court involvement and judicial
reorganisation proceedings under the supervision of the courts.

Amicable settlement

Any debtor can enter into an amicable settlement with some or all of
its creditors to address a difficult financial situation or to reorganise its
business. The parties to this amicable settlement are free to determine
its content but the amicable settlement does not affect the rights of
third parties. Under the Continuity Act, the debtor can file a copy of the
amicable settlement with the court registry. The purpose of such filing
is to protect the terms of the settlement and the transactions concluded
under it against certain effects of the ‘suspect period’ (see question 38).
In other words, the Continuity Act provides a safe haven against the
risk of the amicable settlement and the related transactions being set
aside in a subsequent bankruptcy proceeding.

Judicial reorganisation

The aim of a judicial reorganisation is to maintain, under the court’s
supervision, the continuity of all or part of the debtor’s business or of
its activities. Judicial reorganisation proceedings can only be started
if the continuity of the debtor’s business is threatened in the short or
long term. A company meeting the conditions for bankruptcy can also
be the subject of a judicial reorganisation procedure (see question 1).
The judicial reorganisation involves a moratorium granted in favour
of the debtor for a period of up to six months. During this moratorium
period, no enforcement can take place in principle against the debtor’s
assets and no bankruptcy proceedings can be opened in respect of the
debtor. The three new court-supervised reorganisation processes are
as follows.

Judicial reorganisation by way of amicable settlement

The negotiations of this settlement take place under the court’s super-
vision. In line with the principles of the Civil Code, the court can sanc-
tion a payment deferral. Once agreed, the amicable settlement will be
presented to the court and the moratorium will end. Once sanctioned
by the court, the amicable settlement is protected against certain
effects of the suspect period in the same way as the ordinary amica-
ble settlement.

Judicial reorganisation by way of collective agreement

A judicial reorganisation by way of a collective agreement starts with
a verification of all claims to be included in the reorganisation plan.
As such, the debtor will prepare a reorganisation plan involving a
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description of the restructuring and a description of the creditors’
rights following the implementation of that restructuring. Certain
secured creditors may see their payments deferred and enforcement
rights suspended as a consequence of the reorganisation plan for a
period of up to 24 months on the condition that they continue to be paid
their interest during this period. The reorganisation plan is then sub-
mitted to a vote and must be approved by more than half of the credi-
tors representing more than half of the principal amount of the claims
involved. If the plan is approved and is deemed to be in agreement with
public policy, the court will sanction the reorganisation plan and the
moratorium will end. The debtor will then be required to implement
and comply with the reorganisation plan and if he or she fails to do so,
the creditors may require the court to revoke its approval of the reor-
ganisation plan.

Judicial reorganisation by way of a transfer of business under court
supervision

The court can order the transfer of all or part of the business of the
debtor either with or without the debtor’s consent at the request of any
interested party if the debtor is bankrupt or if an attempted reorganisa-
tion of the debtor has failed.

Involuntary reorganisations

12 What are the requirements for creditors commencing an
involuntary reorganisation and what are the effects?

A request for a judicial reorganisation procedure can, in principle, only
be filed by the debtor. There are, however, two important exceptions to
this principle.
The public prosecutor, a creditor or any interested buyer can ask
the court to transfer all or part of the debtor’s business, if:
the debtor is bankrupt and has failed to file a request for a judi-
cial reorganisation;
the court refuses to grant a judicial reorganisation procedure
or decides to close it before it is completed;
its creditors do not approve the reorganisation plan; or
the court refuses to ratify such reorganisation plan.
If the debtor’s obvious and serious defaults are threatening the
continuity of its business, every interested party can ask for the
appointment of a court representative, who will be required to
file, on behalf of the debtor, a request for a judicial reorganisa-
tion procedure.

Further, the auditor of a company will be required to inform the board
or management body of that company of any material circumstances
that might jeopardise the company’s continuity. If the company does
not take any measures to remedy the situation, the auditor may inform
the court thereof.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency
proceedings in particular circumstances? If proceedings
are not commenced, what liabilities can result? What are
the consequences if a company carries on business
while insolvent?

The debtor is under a legal obligation to file for bankruptcy within one
month of such time as it has consistently ceased to pay its debts and
no longer has the trust of its creditors. If the debtor is a company, the
decision must be taken by the board of directors unless stipulated oth-
erwise in its articles of association.

If proceedings are not commenced within such time limit, the
debtor may be subject to both criminal and civil liabilities. In practice,
criminal sanctions will not be ordered for the sole fact of not having
filed for bankruptcy in due time. Civil sanctions are, however, signifi-
cant, since directors may be held personally liable for the increase of
the liabilities resulting from the delay in filing for bankruptcy.
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Doing business in reorganisations

14 Under what conditions can the debtor carry on business
during a reorganisation? What conditions apply to the use
or sale of the assets of the business? Is any special treatment
given to creditors who supply goods or services after the
filing? What are the roles of the creditors and the court in
supervising the debtor’s business activities? What powers can
directors and officers exercise after insolvency proceedings
are commenced by, or against, their corporation?

The court will in principle allow the debtor to continue operating its
business during the moratorium period. The debtor (or its managing
bodies) may nevertheless be precluded by the court from performing
any act of management if its obvious and serious mismanagement is
threatening the continuity of its business. In that case, an administra-
tor will be appointed to continue the judicial reorganisation procedure
and the debtor (or its managing bodies) will cease to be involved during
the reorganisation.

In principle, all ongoing contracts (ie, contracts existing before the
commencement of the proceedings but that provide for further per-
formance by the parties) will continue in effect notwithstanding the
judicial reorganisation, but may be terminated during the judicial reor-
ganisation by the counterparty to the extent that the debtor defaults.
Note that a contractual default by the debtor occurring before the open-
ing of the reorganisation procedure cannot be considered a valid rea-
son for the counterparty to terminate the contract to the extent that the
default is remedied within 15 days of the default being notified to the
creditor. The debtor may, within 14 days of the opening of the judicial
reorganisation proceedings, decide to cease to perform its obligations
under the relevant contract (other than employment contracts) during
the moratorium if necessary for the purposes of the reorganisation plan
or for transfer of the business.

In order to support the debtor in securing further business and
credit, the judicial reorganisation legislation provides that debts aris-
ing during the judicial reorganisation period (including claims arising
from new agreements as well as claims in relation to agreements for
periodically renewable performance or services) will be treated prefer-
entially over all other creditors in the event of a subsequent bankruptcy
or liquidation. In addition, new claims arising out of performance after
the opening of judicial reorganisation proceedings are not subject to the
moratorium. If the debtor fails to pay amounts due in respect of such
performance after the opening of judicial reorganisation proceedings,
the relevant creditor will have the ability to enforce.

Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal
proceedings or the enforcement of claims by creditors apply in
liquidations and reorganisations? In what circumstances may
creditors obtain relief from such prohibitions?

Liquidation

The immediate effect of the declaration of insolvency is that any legal
or enforcement proceedings are suspended. Secured creditors can only
commence or continue enforcement proceedings subject to limits set
by the bankruptcy legislation.

Reorganisation

In the case of a request for a judicial reorganisation, no enforcement of
any security can be effected nor can the debtor be declared bankrupt
or liquidated prior to the court’s ruling on such request. The judicial
reorganisation involves a moratorium granted to the debtor for up to six
months (see question 11).

During this moratorium period, no enforcement can take place in
principle against the debtor’s assets and no bankruptey proceedings
can be opened in respect of the debtor. Creditors will, however, be able
to effect set-off, enforce security over financial collateral and enforce
receivables pledges. This moratorium does not affect the ongoing
contracts but the debtor can decide, even if not allowed contractually,
not to perform the obligations under the relevant contract (other than
employment contracts) during the moratorium if it is necessary for the
purposes of the reorganisation plan or for the transfer of the business
(see questions 37 and 38).
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The moratorium period will end and the creditors will, in princi-
ple, regain their full rights and may proceed to the enforcement of their
rights (including the security) against the debtor, if:

- the reorganisation is unsuccessful (see question 24);
an agreed amicable settlement is presented to the court (see ques-
tion 11);

- areorganisation plan approved by more than half of the creditors
(representing more than half of the principal amount of the claims
involved) is ratified by the court; however, depending on the con-
tent of the reorganisation plan, certain secured creditors can see
their payments deferred and enforcement rights suspended for up
to 24 months (see question 11); and

- the reorganisation procedure is terminated following the comple-
tion of the sale of the business.

Post-filing credit

16 May a debtor in aliquidation or reorganisation obtain secured
or unsecured loans or credit? What priority is given to such
loans or credit?

Liquidation

Secured or unsecured loans or credit granted after the commence-
ment of bankruptcy or liquidation proceedings will receive preferential
treatment over other claims to the extent that they can be considered
as administrative expenses. The Belgian Supreme Court has defined
administrative expenses as debts contracted by the bankruptcy trustee
for the purposes of the administration of the bankrupt estate.

Reorganisation

Claims arising from transactions entered into after the commencement
of judicial reorganisation proceedings will be considered as adminis-
trative expenses in a subsequent bankruptcy or liquidation and will be
treated as a preferential claim.

Set-off and netting

17 Towhat extent are creditors able to exercise rights of set-off
or netting in a liquidation or in a reorganisation? Can creditors
be deprived of the right of set-off either temporarily or
permanently?

Pursuant to the Financial Collateral Act, creditors can exercise the right
of set-off following the opening of bankruptcy or judicial reorganisation
proceedings unless to the extent that:

- the set-off right was agreed between the parties prior to the open-
ing of insolvency proceedings (if the set-off right was agreed after
the opening of insolvency proceedings, it will only be enforceable if
the relevant creditor was lawfully unaware of the opening of insol-
vency proceedings affecting his debtor at the time the set-off right
was agreed);
the set-off relates to mutual debts existing at the time of the open-
ing of the insolvency proceedings; and
such creditor is a merchant (ie, someone who regularly enters into
commercial contracts).

Set-off and netting agreements will not be declared ineffective unless
they constitute a gratuitous transaction (ie, a transaction for no consid-
eration) or transaction at an undervalue, or if they have been entered
into with fraudulent intent.

If the conditions set out above are not met, creditors are precluded
from exercising any right of set-oft following the occurrence of an insol-
vency event except where the claims to be set off against each other are
closely connected, in which case set-off will be allowed. It is generally
accepted that claims arising out of the same contract can be considered
as closely connected.

The above relates to all forms of conventional set-off, that is, set-off
agreed between the parties. Other forms of set-off also exist, in particu-
lar statutory set-off and judicial set-off. As set out above, statutory set-
offis not enforceable after the occurrence of an insolvency event except
where claims are closely connected. The right of statutory set-off of the
Belgian tax authorities is enforceable after the opening of insolvency
proceedings. Judicial set-off is not enforceable after the occurrence of
the insolvency event.
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Sale of assets

18 Inreorganisations and liquidations, what provisions apply
to the sale of specific assets out of the ordinary course of
business and to the sale of the entire business of the debtor?
Does the purchaser acquire the assets ‘free and clear’ of
claims or do some liabilities pass with the assets? In practice,
does your system allow for ‘stalking horse’ bids in sale
procedures and does your system permit credit bidding
in sales?

Bankruptcy

The assets of the bankrupt estate may be sold at two stages of the bank-

ruptcy proceedings.

- The bankruptcy trustee may be authorised by the court to start

selling the assets as soon as the creditors’ claims are verified.
Such authorisation must be general and should not single out spe-
cific assets.
The bankruptcy trustee also has a discretionary power to sell the
assets at the time of liquidation, that is, when all claims have been
either rejected or accepted by the court. In such event, the court
does not need either to agree on the asset sale or to supervise the
implementation thereof. The court may, however, in the interest of
the creditors, seek the advice of the bankrupt debtor in determining
how the realisation of the assets could yield the highest proceeds.

In either case, the purchaser will acquire the assets free and clear from
the insolvent estate.

Judicial reorganisation

During judicial reorganisation proceedings, the court can order the
transfer of all or part of the business of the debtor, either with or with-
out the debtor’s consent, at the request of any interested party if the
debtor is bankrupt or if an attempted reorganisation of the debtor has
failed. In such circumstances, the court will appoint a representative
who will manage the sale and transfer. If comparable offers are also
being made, priority must be given to the preservation of employment.
Once an offer has been selected, the court will hear the various stake-
holders, including creditors, and will either approve, subject to condi-
tions where appropriate, or reject the sale. Following the completion of
the sale of the business, the creditors will be entitled to exercise their
rights in respect of the sale proceeds and the judicial reorganisation will
be terminated.

The sale of certain assets of the company can also form part of
the reorganisation plan. In this case, the debtor must decide which
assets it wants to sell and at what price. The reorganisation plan is then
submitted to a vote and must be approved by more than half of the
creditors representing more than half of the principal amount of the
claims involved.

Stalking horse bids are not strictly prohibited under Belgian law,
but are difficult to achieve in the context of insolvency proceedings.
They would require the consent of all parties involved.

There are no overriding principles that would prohibit a creditor
from bidding on its own debt. Outside a formal insolvency procedure,
this will require the notary, who leads the auction process, to amend the
auction rules to allow set-off. This will typically only be allowed where
the debt is in excess of the amount for which security has been regis-
tered. In formal insolvency proceedings, this is much more difficult to
achieve as set-off after insolvency is prohibited. Again, there would be a
possibility to negotiate this with the bankruptcy trustee, but this would
almost certainly require that the secured debt is in excess of the amount
for which the security has been registered.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to
use it when an insolvency case is opened? To what extent may
an insolvency administrator continue to use IP rights granted
under an agreement with the debtor? May an insolvency
representative terminate a debtor’s agreement with a licensor
or owner and continue to use the IP for the benefit of
the estate?

Various pieces of IP legislation contain provisions addressing the con-
sequences of insolvency on IP rights, with various outcomes depend-
ing on the type of IP right. In certain cases, the owner of the relevant
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rights can terminate the debtor’s right to use the IP upon insolvency.
However, the bankruptcy trustee may also be able to continue using the
relevant IP rights in certain circumstances determined by law.

Personal data in insolvencies

20 Where personal information or customer data collected by an
insolvent company is valuable to its reorganisation, are there
any restrictions in your country on the use of that information
in the insolvency or its transfer to a purchaser?

There is no general prohibition or restriction on the transfer of personal
data in a case of insolvency. That being said, such transfer is likely to fall
within the scope of the Law of 8 December 1992 regarding the protec-
tion of personal data (the Data Protection Act) implementing Directive
95/46/EC.

Under the Data Protection Act, such transfer of data will amount
to a communication of the data to a third party, which will become the
new data controller after the transfer.

Like for any other processing of personal data, it will have to be
assessed whether such transfer is justified by any of the legal grounds
set out by the Data Protection Act.

If the transfer of personal data is justified by the legitimate inter-
est of the insolvent transferor, the interests and fundamental rights of
the data subjects must be taken into account. It will, thus, have to be
assessed whether such legitimate interest is not overridden by the fun-
damental rights and freedoms of the data subjects.

In the context of customer and employee data, it may probably be
argued that the transfer is also in the interest of the data subjects (as
they have an interest in the continuity of the business), but this may
have to be assessed with additional information on the kind of data, the
purposes of the processing, etc.

In any event, it is recommended that the data subjects are informed
of the transfer of the data to the third party/change of data controller.
Also, if the Privacy Commission has been notified of the processing of
the data that are transferred, the notification should be amended to
reflect the change of data controller.

Rejection and disclaimer of contracts in reorganisations

21 Canadebtor undergoing a reorganisation reject or disclaim
an unfavourable contract? Are there contracts that may not
be rejected? What procedure is followed to reject a contract
and what is the effect of rejection on the other party? What
happens if a debtor breaches the contract after the insolvency
caseis opened?

There are no specific provisions allowing the debtor to reject or dis-
claim an unfavourable contract. The Continuity Act, however, provides
for the possibility of the debtor suspending performance of'its contrac-
tual obligations if such suspension is essential for the reorganisation of
the business and the counterparty is notified of the same within 14 days
of the commencement of the judicial reorganisation proceedings.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings?
Are there certain types of insolvency disputes that may not
be arbitrated? Will the court allow arbitration proceedings
to continue after an insolvency case is opened? Can disputes
that arise in an insolvency case after the case is opened be
arbitrated with the consent of the parties? Can the court direct
the parties to such disputes to submit them to arbitration?

It is generally accepted that litigation directly arising in the context of
insolvency proceedings cannot be referred to arbitration. Nevertheless,
leading authors have cast doubt on the validation of this general pro-
hibition, suggesting that arbitration proceedings involving the bank-
ruptcy trustee should be allowed, except where the courts have been
granted exclusive jurisdiction over the relevant matter by law.

The court will typically allow existing arbitration proceedings to
continue after insolvency proceedings are opened, although leading
authors have suggested that arbitration proceedings may be suspended
at the time of opening of the proceedings until the parties to the litiga-
tion have filed their claim with the bankruptcy trustee.
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Successful reorganisations

23 What features are mandatory in a reorganisation plan? How
are creditors classified for purposes of a plan and how is the
plan approved? Can a reorganisation plan release non-debtor
parties from liability, and, if so, in what circumstances?

During the moratorium period the debtor will draft a recovery and pay-

ment plan. To be effective the plan must contain two key sections:
asection describing the status of the company (such as the financial
structure of the company, its different areas of business and their
profitability, the quality and motivation of management), in addi-
tion to the difficulties it faces and how the debtor intends to resolve
them; and
a section containing the necessary measures to pay off its debts.
Such measures may include deferral or reduction of principal or
interest, conversion of debt to equity, the rescheduling of payments
or a restricted right to set off claims. Certain secured creditors may
see their payments deferred and enforcement rights suspended
for up to 24 months, on the condition that they continue to be paid
their interest.

The reorganisation plan is then submitted to a vote and must be
approved by more than half of the creditors representing more than half
of the principal amount of the claims involved. If the plan is approved
and is deemed in agreement with public policy, the court will sanction
the reorganisation plan and the moratorium will end. The debtor will
then be required to implement and comply with the reorganisation plan
and if it fails to do so, the creditors may require the court to revoke its
approval of the reorganisation plan.

A reorganisation plan may also release non-debtor parties, such as
sureties and guarantors from their various obligations and/or liabilities
to the company’s creditors.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?

There are no specific procedures for expedited reorganisations.

Unsuccessful reorganisations

25 Howisa proposed reorganisation defeated and what is the
effect of a reorganisation plan not being approved? What if the
debtor fails to perform a plan?

Ajudicial reorganisation will fail if, during the moratorium, it becomes
clear that the debtor can manifestly no longer preserve the continuity
of its business. The court may then order the termination of the mor-
atorium period at the request of the debtor, the public prosecutor, or
any other interested party. The court will also be entitled to declare the
company bankrupt or to put it into liquidation proceedings.

The reorganisation will also end if the debtor fails to file the
requested documents within 14 days of its request for a judicial reor-
ganisation or if a creditor or the public prosecutor can prove that the
debtor is not carrying out the recovery plan or that a creditor or group of
creditors are being unfairly prejudiced on account of the plan.

Insolvency processes

26 During an insolvency case, what notices are given to
creditors? What meetings are held? How are meetings called?
What information regarding the administration of the estate,
its assets and the claims against it is available to creditors or
creditors’ committees? What are insolvency administrators’
reporting obligations? May creditors pursue the estate’s
remedies against third parties?

Creditors are notified of the bankruptcy order by its publication in the
Belgian State Gazette (upon the initiative of the clerk of the registry of
the commercial court) and by its publication in two newspapers (upon
the initiative of the bankruptcy trustee).

Creditors’ meetings are held on several occasions during the bank-
ruptey process. The first creditors’ meeting is held when the official
verification report is delivered and the bankruptcy trustee reports on all
the admitted and contested claims. The contested claims are discussed
and referred to a later court session for decision on the subject mat-
ter. Further creditors’ meetings may be called at any time, as the need
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arises. As of the third anniversary of the declaration of bankruptcy, a
creditors’ meeting may be held at the request of any creditor, subject
to the approval of the court (unless requested by creditors represent-
ing at least one-third of the liabilities of the bankruptcy estate, in which
case the court approval is not required). At that meeting, the bank-
ruptcy trustee explains the status of the liquidation. Finally, when the
liquidation is because of finish, a creditors’ meeting is held at which the
final accounts are settled. Creditors’ meetings are called by court order
and the order is published in the Belgian State Gazette at least a month
before the date of the meeting although the publication in the Belgian
State Gazette can be replaced by a notice given by the bankruptcy trus-
tee to all registered creditors.

In addition to calling meetings, creditors also have other powers in
relation to the administration of the bankruptcy. Firstly, creditors may
challenge the official verification report within a month of its presen-
tation to the court. Secondly, creditors that disagree with a planned
forced sale of assets during the liquidation phase may request the ad
hoc appointment of a trustee for the sale. Creditors may also appeal
against the court’s decision regarding the final discharge of the debtor,
as no action by creditors will be possible once such clearance has been
given by the court. Finally, creditors have recently become entitled to
file damages claims against directors of the debtor on the basis of their
obvious and serious mismanagement having contributed to the bank-
ruptcy (the law contains an irrefutable presumption that organised tax
fraud within the meaning of the money laundering legislation contrib-
utes such obvious and serious mismanagement).

As set out in question 22 above, a reorganisation plan may release
non-debtor parties, such as sureties and guarantors from their various
obligations or liabilities or both to the company’s creditors.

Enforcement of estate’s rights

27 Iftheinsolvency administrator has no assets to pursue a
claim, may the creditors pursue the estate’s remedies? If so, to
whom do the fruits of the remedies belong?

In bankruptcy proceedings, the bankruptcy trustee will have exclusive
responsibility to pursue claims of the debtor. By contrast, in judicial
reorganisation the debtor will continue to have the right to pursue any
of its claims. It is not possible for individual creditors to pursue claims
available to the estate unless the relevant creditors have the benefit of
security rights over such claims that have been validly enforced.

Creditor representation

28 What committees can be formed (or representative counsel
appointed) and what powers or responsibilities do they
have? How are they selected and appointed? May they retain
advisers and how are their expenses funded?

There is no formal process under Belgian law for the formation of credi-
tors’ committees.

Insolvency of corporate groups

29 Ininsolvency proceedings involving a corporate group, are the
proceedings by the parent and its subsidiaries combined for
administrative purposes? May the assets and liabilities of the
companies be pooled for distribution purposes? May assets
be transferred from an administration in your country to an
administration in another country?

Belgian law does not formally recognise the concept of a corporate
group in insolvency law and as a result, insolvency proceedings are
not opened in respect of a corporate group as a whole (ie, insolvency
proceedings will be opened only to the extent the conditions for the
opening of insolvency proceedings are satisfied in respect of the rel-
evant entity of the corporate group). The assets and liabilities of insol-
vent companies within a corporate group cannot be combined for
distribution purposes, except to the extent that the individual estates
of companies cannot be separately identified. For practical purposes,
however, it is not uncommon for courts to hear the proceedings of enti-
ties belonging to the same corporate group simultaneously. The recast
EU Insolvency Regulation of 20 May 2015 does, however, foresee new
rules on the coordination of insolvency proceedings that relate to sev-
eral members of the same group of companies. From 26 June 2017, any
European court having jurisdiction over the insolvency proceedings
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of a member of the same group of companies, may be requested
by an insolvency practitioner appointed in insolvency proceedings
opened in relation to a member of the group, to allow group coordina-
tion proceedings (article 61 of the recast EU Insolvency Regulation of
20 May 2015).

In general, the EU Insolvency Regulation, and the relevant provi-
sions of Belgian domestic law, do not allow the transfer of assets from an
administration in one country to an administration in another country.
One exception to this is that if secondary insolvency proceedings result
in a surplus, the remaining assets will be transferred to the liquidator
of the main proceedings (article 35 of the EU Insolvency Regulation,
upcoming article 49 of the recast EU Insolvency Regulation of
20 May 2015).

Appeals

30 What are the rights of appeal from court orders made in an
insolvency proceeding? Does an appellant have an automatic
right of appeal or must it obtain permission to appeal? Is there
arequirement to post security to proceed with an appeal and,
if so, how is the amount determined?

The Bankruptcy Act provides for the right of appeal against a court
order concerning the declaration of bankruptcy or concerning the
determination of the moment upon which payments were ceased.

An appeal against the aforementioned court order has to be lodged
within 15 days of the publication of the judgment in the Belgian State
Gazette or from the notification of the judgment when the appeal is
lodged by the bankrupt debtor.

Save for the exceptions listed in the Bankruptcy Act, any other court
order made in an insolvency proceedings can also be appealed within a
month of the notification of the judgment of the commercial court.

Lodging an appeal does not suspend the appealed decision during
the appeal procedure.

There is no requirement to post security in order to proceed with
an appeal.

Claims

31 How is a creditor’s claim submitted and what are the time
limits? How are claims disallowed and how does a creditor
appeal? Are there provisions on the transfer of claims? Must
transfers be disclosed and are there any restrictions on
transferred claims? Can claims for contingent or unliquidated
amounts be recognised? How are the amounts of such
claims determined?

Bankruptcy

All creditors must file their claims at the registrar’s office of the court by
the date provided for in the bankruptcy declaration (at the latest). This
date is determined by the court and shall be no later than 30 days after
the date of the bankruptcy order. Creditors receive notification of this
requirement through its publication in the Belgian State Gazette and,
to the extent their identity is known, through a letter from the bank-
ruptcy trustee. Filing a claim requires the completion of a standard form
(which contains information about the creditor, the amount of its claim
and any security) and the submission of certain supporting evidence.
Special provisions have also been adopted in relation to the claims filed
by the employees compelling the bankruptcy trustee to assist the debt-
ors’ employees in establishing their claim.

Creditors that do not file their claim in time lose their right to par-
ticipate in any distribution and lose any priority that they may have
been entitled to. They can, however, still request the ‘recognition’ of
their claims up until the day of the last creditors’ meeting when all
the accounts are finally settled at their own expense. If their claim is
accepted at a later stage, the creditor will only be allowed to receive a
portion of the assets left at that stage.

The bankruptcy order will also set the date for the final verifica-
tion of claims. This date must be at least five days, and no more than
30 days, after the last date for filing claims. Claims that are disputed by
the bankruptcy trustee during the verification process will be decided
upon by the court after having heard the bankruptcy trustee, the debtor
and the relevant creditors (to the extent they are present or repre-
sented at that meeting). The court’s decision on the verification claim
may be appealed in the same way as any court decision by any party to
the decision.
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There are no provisions specifically dealing with the transfer of
claims. Any transfers would thus need to comply with the general statu-
tory and contractual provisions on the transfer of claims. Given the
filing process, it is advisable that any transfer be disclosed to the bank-
ruptcy trustee and be filed with the court.

The creditor of a claim for contingent amounts can file such claim
in an insolvency proceeding and can request that the contingent nature
of the claim is taken into account. In the case of the debtor’s bankruptcy,
the creditor can preserve his or her rights by having the claim recorded
and requesting any measures that he deems necessary (sealing assets,
having an inventory made, etc). If the conditions on which the relevant
claim depends would only become effective after the declaratory judg-
ment, the bankruptcy trustee can decide to reserve the share of this
creditor until such conditions are met.

It should be noted that as from the bankruptcy decision interests on
unpaid amounts no longer accrue unless the creditor holds a secured or
privileged claim.

Judicial reorganisation by way of collective agreement

In a judicial reorganisation by way of collective agreement, creditors
are not required to file their claims. Instead, the debtor must draw up
a list containing all claims and securities in relation to those claims
and provide it to the creditors within 14 days of the moratorium period
being granted. This information will then be verified by the creditors. If
there is disagreement between the creditor and the debtor, the courts
will resolve such a dispute.

Modifying creditors’ rights

32 May the court change the rank of a creditor’s claim? If so, what
are the grounds for doing so and how frequently does this
occur?

A court cannot change the rank of a creditor’s claim in a bankruptcy, as
such ranking is determined by law. In a judicial reorganisation, a court
may approve a restructuring plan that modifies the ranking of a class
of claims.

Priority claims

33 Apart from employee-related claims, what are the
major privileged and priority claims in liquidations and
reorganisations? Which have priority over secured creditors?

Government priority claims
The most important government statutory liens are those asserted by
the social security and tax authorities (including direct and indirect
taxes, national, regional and local taxes). However, these do not rank
higher than the claims of secured creditors and certain other specific
statutory liens also take precedence, including the following non-
government priority claims:
- enforcement costs incurred in the interest of creditors generally;
costs incurred in saving or maintaining a specific asset;
the unpaid purchase price for the sale of moveable or immove-
able assets;
unpaid rent on a building; and
unpaid premiums for the insurance of assets.

The bankruptcy legislation distinguishes between general statutory
liens, which apply in general to the bankrupt estate, and specific statu-
tory liens, which apply to specific assets within the bankrupt estate. As
a general rule, specific statutory liens will take priority over general
statutory liens. Priority among specific statutory liens will be deter-
mined by the law, which establishes a ranking of these specific statu-
tory liens. Secured claims will, in general, take priority over any general
statutory liens. Priority between creditors with a specific statutory
lien and secured creditors has generated a substantial amount of case
law, where often the date on which the security interest has become
enforceable against third parties will determine priority.

It should be noted that administrative expenses will take priority
over unsecured creditors and creditors with a general statutory lien.
They will also take priority over secured creditors and creditors with a
specific statutory lien, but only to the extent that they have benefited
from the administrative expenses.
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Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated
during a restructuring or liquidation? What are the
procedures for termination?

A restructuring involving a substantial reduction of the workforce may,
depending on the number of proposed dismissals and the time frame
during which these dismissals are to be made, constitute a collective
dismissal. Where this is the case, specific obligations are imposed on
the employer in addition to the usual statutory requirements relating to
the termination of individual contracts, including a requirement to pro-
vide significant prior information to, and to continue to consult with, the
employee representatives or the employees themselves, and to notify
the labour authorities before any final decision is taken. Furthermore,
a collective dismissal also triggers specific employment-related meas-
ures such as the payment of a specific collective dismissal or closure
indemnity to the dismissed employees (on top of their standard sever-
ance package) and the setting up of an outplacement service, etc.

In a restructuring involving bankruptcy proceedings, claims of
employees against the employer will essentially relate to the payment
of unpaid severance entitlements following the termination of their
employment contracts and their pension entitlements. In the case of a
reorganisation under the Continuity Act, the reorganisation plan can-
not reduce the payments related to employment contracts for services
provided prior to the reorganisation.

With respect to pension liabilities in cases where occupational
pension plans have been set up by the employer for the benefit of the
employees, the main protection against employer insolvency is the
external financing requirement for occupational pension schemes
(see question 35). As a consequence, employer insolvency must not
be detrimental to an employee’s occupational complementary pen-
sion entitlements.

Where an employer has not funded an occupational pension plan
sufficiently, an employee’s pension entitlements under that plan may
be reduced and the Belgian Business Closure Fund may intervene.
Employees can file a claim against the insolvent employer in respect of
the loss suffered as a consequence of such underfunding.

Claims for unpaid severance entitlements, have priority in pro-
ceedings against an insolvent employer. However, this priority relates
only to the proceeds of the employer’s moveable assets.

Pension claims

35 What remedies exist for pension-related claims against
employers in insolvency proceedings and what priorities
attach to such claims?

In Belgium, pension arrangements are externalised (eg, with an insur-
ance company) or held by a different entity than the employer (eg, a
pension fund). A bankruptcy of the employer will not have any influ-
ence on the rights that are already accumulated under the relevant pen-
sion arrangement. Acquired reserves are absolutely protected. There is,
however, no priority attached to a claim of pension benefit.

Employees benefit from a priority right with respect to unpaid
wages, but the question whether such priority right should also be
attached to a claim of the employee concerning the unpaid contribu-
tion by the employer is unsettled in case law.

Similarly, there is no complete consensus on whether the Belgian
Business Closure Fund should intervene to cover the unpaid employer’s
contributions in the event of closure of the business. In any event, the
Belgian Business Closure Fund’s intervention would be capped.

Environmental problems and liabilities

36 Ininsolvency proceedings where there are environmental
problems, who is responsible for controlling the
environmental problem and for remediating the damage
caused? Are any of these liabilities imposed on the insolvency
administrator, secured or unsecured creditors, the debtor’s
officers and directors, or on third parties?

Environmental liability of an insolvent party will be treated like all other
unsecured liabilities. It should be noted that particular liabilities and
obligations may be imposed through specific legislation. For instance,
under the decree of the Flemish Council of 27 October 2006 concern-
ing soil decontamination and soil protection, the curator in insolvency
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proceedings has the obligation to issue a soil examination for terrain
owned by the company and that is prone to particular risks.

Liabilities that survive insolvency proceedings

37 Do any liabilities of a debtor survive an insolvency or
areorganisation?

The liabilities of a debtor will survive insolvency, except where a natural
person (ie, not a company or other corporate entity) has been formally
discharged by the court. Technically, creditors will regain their rights
against a corporate debtor following the completion of insolvency pro-
ceedings; however, if the debtor is a company the decision of the court
to close the insolvency proceedings entails the automatic dissolution
and liquidation of the company. This means that, in practice, liabilities
do not survive insolvency.

The liabilities of a debtor will typically not be enforceable against
a purchaser of the debtor’s assets in insolvency. There are a number of
important exceptions to this principle:

in accepting the transfer of parts of a business in a going concern,

the court may impose certain conditions, including the transfer of

certain liabilities to the purchaser of the relevant assets; and

in certain cases, liabilities specifically linked with the transferred

assets may transfer as well as a direct consequence of their close

connection with the relevant asset.

Distributions

38 How and when are distributions made to creditors in
liquidations and reorganisations?

Distributions are made on a pari passu basis with the exception of
administration expenses and creditors benefiting from a security inter-
est or a specific statutory lien.

The costs, debts and expenses incurred in the management of
the estate will be paid out first. Creditors enjoying a security interest
or a specific statutory lien (as opposed to a general statutory lien) are
then entitled to be paid out of the proceeds of the sale of the secured
assets. If the proceeds of the sale of the secured assets are insufficient
to pay the secured creditors, or holders of a specific statutory lien, then
those creditors may be admitted as unsecured creditors for the remain-
der of their claims, provided their claims have been properly declared
and verified.

Distributions can be made as soon as the bankruptcy trustee has
verified all claims filed. Hence, the trustee will not have to wait until
the closing of the bankruptcy. The bankruptcy trustee may start selling
assets even earlier, that is, as soon as he or she considers that mainte-
nance costs are too high.

Distributions in reorganisations are generally made in accord-
ance with the repayment and recovery plan or the amicable settle-
ment agreement.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations
and reorganisations and what are the grounds? What is the
result of a transaction being annulled?

All arrangements, transfers and payments made by the bankrupt debtor
after the declaration of bankruptcy are void.

Moreover, any transaction or payment effected with fraudulent
intent may be set aside irrespective of when it was entered into. If a
transaction is set aside, the proceeds from it must be returned to the
bankrupt’s estate. The bankrupt’s estate can also be required to return
any money or assets it received under the transaction to the relevant
creditor. However, in most cases the creditor’s claim for restitution or
repayment will form an unsecured claim in the bankruptcy.

See also question 38.

There are no provisions specifically dealing with the annulment of
transactions in reorganisations.
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Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in
determining whether to annul a transaction by an insolvent
debtor? May voidable transactions be attacked by creditors
or only by a liquidator or trustee? May they be attacked in a
reorganisation or a suspension of payments or only in
aliquidation?

As a principle, the date on which the debtor is considered insolvent (ie,
has ceased to pay his or her debts in a persistent manner) is that of the
bankruptcy order. However, in certain circumstances, the court can fix
a period of a maximum of six months before the opening of the insol-
vency proceedings in which the debtor is assumed to have already been
insolvent: this will be the ‘suspect period’. The following transactions
are per se void when entered into during the suspect period:

any transaction where the value given by the company significantly

exceeds the value it received as consideration;

any payments of debt that was not yet due (as well as all payments

other than with money or equivalent financial instruments); and

any security granted during the suspect period in relation to a debt

that existed prior to the date on which the security was granted.

Furthermore, any transaction entered into by a company that has
ceased paying its debts may be avoided upon the subsequent bank-
ruptcy of the company if the counterparty to the transaction was aware
of the cessation of payments.

Voidable transactions may only be attacked by the bankruptcy trus-
tee as from the date of the bankruptcy.

It should be noted that the Belgian Supreme Court held, in a deci-
sion dated 10 January 2003, that when a judicial composition order is
followed by a bankruptcy order, the commercial court is entitled to fix
the starting point of the cessation of payment or suspect period on the
date of the request for judicial composition (despite the fact that the
judicial composition order is supposed to be granted only when the
debtor is ‘temporarily’ unable to pay its debts whereas the cessation of
payment means that the debtor has ceased to pay his or her debts in a
persistent manner - see above).

The rules relating to the suspect period will in certain circum-
stances be disapplied to the extent that they relate to set-off arrange-
ments (and payments made in respect thereof) or to the creation of
pledges pursuant to the Financial Collateral Act. These transactions
will therefore not be capable of being avoided.

Directors and officers

41 Are corporate officers and directors liable for their
corporation’s obligations? Are they liable for pre-bankruptcy
actions by their companies? Can they be subject to sanctions
for other reasons?

In general, directors and officers are not liable for the company’s debts.
There are, however, in addition to the normal rules on directors’ liabil-
ity (in particular for breaches of the company’s charter or the legisla-
tion on corporations), certain specific provisions applicable in relation
to bankruptcy. Accordingly, directors or former directors of a bankrupt
company may be held liable at the initiative of the bankruptcy trustee or
of the creditors if, owing to their obvious and serious mismanagement,
the company is unable to pay its debts in full. In such case, the directors
will be liable to the extent that the creditors are not fully satisfied out of
the proceeds. In addition, specific legislation allows the tax and social
security administration, as well as the bankruptcy trustee, to hold direc-
tors of certain companies liable for certain amounts due in respect of
compliance with tax and social security legislation.

In addition to the liabilities described above, directors may be held
liable (both from a civil and criminal perspective) if they fail to file for
bankruptcy in a timely fashion. If a court finds that an obvious and
serious mismanagement by a director has contributed to the company
becoming bankrupt, it may bar that director from being a director or
other officer of any company for three to 10 years.
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Groups of companies

42 Inwhich circumstances can a parent or affiliated corporation
be responsible for the liabilities of subsidiaries or affiliates?

Insolvency proceedings are organised per legal entity. ‘Piercing the cor-
porate veil’ is very exceptional in Belgium. It would only occur in the
event that there is a commingling of assets and liabilities of different
entities (eg, no separate accounting and cross-payments of liabilities
without a legal framework) or in fraudulent transactions in which sev-
eral entities took part.

If a parent company is also a director (as a legal entity) of one of
its subsidiaries, it could become liable as a director of that subsidiary
in the event of, for example, mismanagement or breaches of law com-
mitted as a director of the subsidiary and, as a result, become liable for
its debts.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s
length creditors against their corporations in insolvency
proceedings taken by those corporations?

There is no specific rule in this respect. In the case of a non-arm’s length
transaction, it could, however, be argued that the transaction has been
concluded outside the corporate interest of the potential bankrupt com-
pany and as a result is unenforceable.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a
business may be seized outside of court proceedings? How are
these processes carried out?

There are no general processes in Belgian law by which some or all of
the assets of a business can be seized outside court proceedings.

The Financial Collateral Law provides for the possibility for the
pledgee to appropriate or sell pledged financial collateral outside
court proceedings.

Corporate procedures

45 Arethere corporate procedures for the liquidation or
dissolution of a corporation? How do such processes contrast
with bankruptcy proceedings?

Belgian company law provides for voluntary dissolution and liquida-
tion. Involuntary dissolution and liquidation may be ordered by the
commercial court in the following cases:
at the initiative of any interested party or of the public prosecutor
if the company has failed to file its accounts for three consecutive
financial years;
at the initiative of any interested party if the net assets of the com-
pany drop below €61,500, which corresponds to the minimum
share capital of a public company with limited liability; or
at the initiative of any shareholder (or of any interested party,
according to some legal writers) when there are just causes, for
example, in the case of heavy losses, repeated irregularities or
abuse of majority voting.

In all these cases, liquidators are obliged to pay out to the creditors in
accordance with the principle of equal treatment, subject, however, to
the rights of secured creditors or creditors benefiting from a specific
statutory lien. This process has a great degree of similarity with bank-
ruptcy proceedings, with the exception that the court is not, in principle
at least, involved in the liquidation proceedings, which are held on an
informal basis.

In addition, it should be noted that a corporation that has been
dissolved and is in the process of being liquidated can still be declared
bankrupt, to the extent that the conditions for bankruptcy are met.

Conclusion of case

46 How are liquidation and reorganisation cases formally
concluded?

Voluntary or involuntary liquidation other than bankruptcy
Where a company has been liquidated either voluntarily or involuntar-
ily, the liquidation will end with a distribution to the shareholders of
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all the assets that remain after debts have been paid or provided for.
The liquidators will call a general meeting of shareholders to which
the liquidators submit the final accounts and at which the sharehold-
ers appoint commissioners to review the accounts. At a second general
meeting, the shareholders review the way the liquidators have per-
formed their duties based on a report presented by the commission-
ers. The formal termination of the liquidation will be published in the
Belgian State Gazette and filed in the company’s official record at the
commercial court.

Conclusion of bankruptcy liquidation

A bankruptcy may be terminated by the court (ex officio or at the ini-
tiative of the bankruptcy trustee) summarily when it is established that
the assets will not cover the expenses of management and liquidation
of the bankrupt estate. The judgment ordering the termination will be
published in the Belgian State Gazette. As a consequence of that deci-
sion, the bankrupt company will be immediately dissolved.

Termination of the bankruptcy after a full liquidation of the assets
is only ordered by the court at the request of the bankruptcy trustee.
The bankruptcy trustee will make the request following a final creditors’
meeting where the final accounts of the liquidation are presented and
discussed, and after the final distribution of the liquidation proceeds.
The debtor will be notified of the trustee’s application by the court and
will have the opportunity to oppose the closure. The termination order
will only come into force one month after its publication, during which
time the court may withdraw the order at the request of the creditors.

A bankrupt individual (as opposed to a company) having acted in
good faith, as well as a physical person who guaranteed the debts of the
debtor free of charge, will in principle be discharged from any remain-
ing debts.

The termination order relating to the bankruptcy of a company will
cause the immediate dissolution of the company. The order will be pub-
lished by the clerk of the registry of the commercial court in the Belgian
State Gazette.

As the discharge cancels the remaining debts of the bankrupt
debtor, the guarantor will thus no longer be subrogated to the rights of
the creditor to the extent that the latter called on the guarantee prior to
the bankruptcy, nor will the guarantor be able to hold against the credi-
tor the exceptions available to the debtor relating to the debt.

Conclusion of a judicial reorganisation

Ajudicial reorganisation is concluded by:

+  the court concluding that the debtor can manifestly no longer
assure the continuity of its business (ie, that the debtor is unable
to enter into an amicable settlement or a collective agreement with
its creditors);

- anagreed amicable settlement presented to the court;
the full performance of the reorganisation plan;
the revocation of the reorganisation plan by the court;

- the completion of the sale of the business; and
a declaration of bankruptcy or liquidation.

International cases

47 What recognition or reliefis available concerning an
insolvency proceeding in another country? How are foreign
creditors dealt with in liquidations and reorganisations?

Are foreign judgments or orders recognised and in what
circumstances? Is your country a signatory to a treaty on
international insolvency or on the recognition of foreign
judgments? Has the UNCITRAL Model Law on Cross-Border
Insolvency been adopted or is it under consideration in your
country?

Since 31 May 2002, the provisions applicable to cross-border insol-
vency proceedings have differed depending on whether or not they
are covered by Council Regulation (EC) No. 1346/2000 on insolvency
proceedings (the EU Insolvency Regulation). This Regulation will be
replaced by Regulation (EU) 2015/848 of the European Parliament and
Council of 20 May 2015 on insolvency proceedings (entry into force:
26 June 2017).
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Within the scope of the EU Insolvency Regulation

The EU Insolvency Regulation sets out harmonised rules on conflict
of laws and jurisdiction applying to intra-EU collective insolvency
proceedings. The regulation specifies in annex A the relevant insol-
vency proceedings to which it applies in each member state (other than
Denmark), which for Belgium are bankruptcy, judicial reorganisation
and matters relating to private individuals’ collective debt reschedul-
ing (EU insolvency proceedings). With respect to Belgium, other types
of Belgian insolvency procedures bringing about mandatory pari passu
ranking of unsecured creditors (such as voluntary or judicial winding-
up or attachment proceedings under the Belgian Judicial Code) thus fall
outside its scope.

Debtors that are credit institutions, insurance undertakings, invest-
ment undertakings that provide services involving the holding of funds
or securities for third parties, or collective investment undertakings are
specifically excluded from the regulation.

Under the EU Insolvency Regulation, if the debtor has interests in
several member states but the centre of his main interests is located in
Belgium, Belgian courts will have jurisdiction to open EU insolvency
proceedings in respect of such debtor. These proceedings are, with
respect to other member states, universal in scope, governed by Belgian
law (lex concursus) and are, in principle, effective in all member states.
Likewise, when the centre of main interests of a debtor is located out-
side Belgium, such other jurisdiction and lex concursus will in principle
be effective in Belgium. The applicable law determines all the effects
of the EU insolvency proceedings, both procedural and substantive. It
governs all the conditions for the opening, conduct and closure of the
proceedings. The ‘centre of main interests’ corresponds to the place
where the debtor conducts the administration of his or her interests
on a regular basis. In the case of companies, the place of the registered
office of such company is presumed to be the centre of the company’s
main interests in the absence of proof'to the contrary.

Even if the centre of a debtor’s main interests is in Belgium
(or another member state), the courts of another member state (or
Belgium) may open secondary proceedings in the event that such
debtor possesses an establishment (being any place of operations
where the debtor carries out a non-transitory economic activity with
human goods and means) in the territory of such other member state
(or Belgium). The secondary proceedings are to be governed by the
applicable law of that other member state (or Belgium). However,
secondary proceedings are territorial in scope and so will not extend
beyond the member state where they are opened, save in respect of
creditors who have given their consent.

With respect to Belgium, the EU Insolvency Regulation will, in
the context of EU insolvency proceedings, supersede those Belgian
national rules and treaties on conflict of laws and jurisdiction to the
extent of the matters covered in the regulation (see below).

Outside the scope of the EU Insolvency Regulation

National conflict rules - Private International Law Code

Except as set out further below, situations not covered by the EU

Insolvency Regulation are governed by the Belgian Private International

Law Code. The provisions of the Code containing the conflict of laws

rules relating to insolvency proceedings follow, to a large extent, the

rules set out in the EU Insolvency Regulation. This means that:

-+ insolvency proceedings falling under the Code are those existing
under Belgian law (bankruptcy, judicial reorganisation and collec-
tive debt rescheduling) but also foreign proceedings based on a
debtor’s collective insolvency; and
insolvency proceedings can be principal proceedings (ie, universal
proceedings having effect on all the debtor’s assets) or territorial
(secondary) proceedings (ie, having effects limited to the debtor’s
assets located within the territory of the state where the proceed-
ings are opened).

As to the criterion of jurisdiction allowing Belgian courts to open insol-
vency proceedings, the Code provides that main proceedings may be
opened in Belgium when:

- the principal establishment of the debtor is in Belgium - one should
note in this respect that the notion of principal establishment is
similar (although not exactly identical) to the concept of ‘centre of
main interest’ in the EU Insolvency Regulation; or
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- the registered office of the company is in Belgium (which is
an additional connecting factor by comparison with the EU
Insolvency Regulation).

The Code also upholds the jurisdiction of the Belgian courts to open ter-
ritorial proceedings when the debtor has an establishment in Belgium
(and principal establishment or centre of main interest outside the ter-
ritory of the European Union).

Moreover, the Code provides for an automatic recognition of cer-
tain foreign decisions on insolvency. Execution requires an exequatur,
a condition also required by the EU Insolvency Regulation.

Insolvency treaties

Belgium has entered into bilateral insolvency treaties with Austria,
France and the Netherlands. The scope of application of such insol-
vency treaties has become very limited following the entry into force
of the EU Insolvency Regulation on 31 May 2002 and the legislative
changes relating to the reorganisation and winding up of credit institu-
tions and insurance undertakings by the Law of 6 December 2004. The
bilateral treaties only apply with respect to matters that are not covered
by the EU Insolvency Regulation and with respect to entities that are
not covered by either the EU Insolvency Regulation or the EU direc-
tives on the reorganisation and winding up of credit institutions and
insurance undertakings.

EEX
While the EEX Treaty (which for the EU member states has been
effectively replaced by the Brussels Ibis Regulation No. 1215/2012 of
12 December 2012) in principle does not apply to insolvency pro-
ceedings, it may nevertheless cover situations that are connected to
insolvency proceedings (eg, out-of-court settlements and claims for
compensation by the bankruptcy trustee against the purchaser of assets
sold by the debtor in the suspect period). In such event, there may be a
divergence between the applicable jurisdiction and enforcement rules
for aspects covered by the EU Insolvency Regulation and others cov-
ered by the EEX Treaty. This may lead to possible parallel proceedings
in several jurisdictions that are not subject to coordination and mutual
information rules, similar to those applying between principal and sec-
ondary proceedings in the context of the EU Insolvency Regulation.
There are currently no plans to adopt the UNCITRAL Model Law
on Cross-Border Insolvency into Belgian law.

COMI

48 What testis used in your jurisdiction to determine the COMI

(centre of main interests) of a debtor company or group

of companies? Is there a test for, or any experience with,

determining the COMI of a corporate group of companies in

your jurisdiction?
When the legislator used COMI, he was mindful of the European defi-
nition used in the insolvency regulations. In addition, the parliamen-
tary works indicate that there will normally be a large overlap between
the terms ‘centre of main interests’ and ‘principal place of business’. As
such, the registered office of a company is not necessarily its principal
place of business or COML. In a recent case, the commercial court of
Bruges took into account the location of the board meetings, the nation-
ality of the directors and the fact that the day-to-day management was
handled by a Belgian company to hold that a Luxembourg-incorporated
entity had its centre of main interests in Belgium.

As indicated above, Belgian law does not use the concept of group
companies. Therefore, the determination of the centre of main inter-
ests of group companies is not relevant.

Cross-border cooperation

49 Does your country’s system provide for recognition of
foreign insolvency proceedings and for cooperation between
domestic and foreign courts and domestic and foreign
insolvency administrators in cross-border insolvencies
and restructurings? Have courts in your country refused to
recognise foreign proceedings or to cooperate with foreign
courts and, if so, on what grounds?

The Belgian Private International Law Code states that decision of
foreign insolvency proceedings, not falling within the scope of the
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European insolvency regulations, may be recognised and executed in
Belgium. The competent courts for the recognition of foreign insol-
vency proceedings are the commercial courts, with an exception for
proceedings for insolvent individuals, for which the courts of first
instance are competent. The courts will only recognise foreign deci-
sions if certain conditions are met, such as the compatibility with
Belgian public order, the rights of defence were respected and recogni-
tion relates to a final decision.

The Private International Law Code also imposes a general obliga-
tion of cooperation on the bankruptcy trustee of the main or territorial
proceedings opened in Belgium with the administrator of the foreign
proceedings, subject to a condition of reciprocity and only in so far as
the costs of such cooperation are not excessive, taking into account the
debtor’s assets.

Although not prohibited under Belgian law, the instances in which
Belgian courts have entered into communications with foreign courts
in cross-border insolvencies and restructurings have been very limited.
Such communication was attempted in the framework of the bank-
ruptcy of Lernout & Hauspie Speech Products NV (L&H). At the end
of 2000, L&H obtained bankruptcy protection under Chapter 11 of the
US Bankruptcy Code. At the same time, L&H filed a request for judi-
cial composition in Belgium. In this framework, Stonington Partners
Inc made a claim resulting from securities fraud. Under US law, this
claim would have been subordinated to other claims and would thus
effectively not have received any share in the bankruptcy estate. Under

Belgian law, the claim (if proven) would have ranked on par with all
other unsecured claims. At first instance, the relevant US court decided
to apply US law. The Court of Appeal remanded this decision and made
a ‘strong recommendation’ to the bankruptcy judge to enter into direct
communication with the Belgian bankruptcy trustees and the Belgian
court. The lower court, however, refused to follow this recommenda-
tion and no actual communication between the Belgian and US courts
was made.

We are not aware of any courts that have refused to recognise for-
eign proceedings or to cooperate with foreign courts.

Cross-border insolvency protocols and joint court hearings

50 Incross-border cases, have the courts in your country entered
into cross-border insolvency protocols or other arrangements
to coordinate proceedings with courts in other countries?
Have courts in your country communicated or held joint
hearings with courts in other countries in cross-border cases?
If so, with which other countries?

There are no official cross-border insolvency protocols (or other similar
arrangements) between Belgian courts and courts in other countries.
The occasions in which Belgian courts have communicated with
courts in other countries in cross-border insolvency proceedings have
been very limited. The best-known attempt to establish such commu-
nication was made in the framework of the L&H insolvency (see ques-

tion 47).
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Legislation

Protection for large financial institutions

1 Whatlegislation is applicable to insolvencies and
reorganisations? What criteria are applied in your country to
determine if a debtor is insolvent?

The Companies Act 1981 governs insolvencies and reorganisations in
Bermuda. The solvency tests include a ‘cash-flow’ test requiring a com-
pany to be able to pay its undisputed liabilities as they fall due and a
‘balance-sheet’ test requiring a company’s assets to exceed its liabili-
ties. An unsatisfied judgment or statutory demand in respect of an
undisputed debt exceeding 500 Bermuda dollars will justify the mak-
ing of a winding-up order at the instance of a creditor. Prospective or
contingent creditors may petition on giving security and showing a
prima facie case that the company is insolvent. The insolvency regime
of Companies Act 1981 is based largely on the English Companies Act
1948, with some minor modifications.

Courts

2 What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

The Supreme Court of Bermuda is the court of superior record with
unlimited jurisdiction over insolvencies and reorganisations.

Excluded entities and excluded assets

3 Whatentities are excluded from customary insolvency
proceedings and what legislation applies to them? What
assets are excluded from insolvency proceedings or are
exempt from claims of creditors?

The Bankruptcy Act 1989 applies to personal insolvencies. Assets that
have been validly assigned or charged to secure indebtedness are
excluded from the insolvency proceeding (unless the security is surren-
dered) and assets that are held in trust by the insolvent are excluded
from the estate. Licensed banks are to be governed by a separate
insolvency regime established under the Banks (Special Resolution
Regime) Act 2016, which has been passed but has not yet been brought
into effect.

Public enterprises

4 Whatprocedures are followed in the insolvency of a
government-owned enterprise? What remedies do creditors
of insolvent public enterprises have?

There are no specific procedures that apply to government-owned
enterprises, and in the case of a statutory corporation, or quango, or
other entity that has legal personality, it can be sued in the normal
way. It is an implied principle of public law that a government-owned
entity will honour its obligations, and there are no cases in which the
court has had to consider the possibility of winding up a government-
owned entity.
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5 Hasyour country enacted legislation to deal with the financial
difficulties of institutions that are considered ‘too big to fail’?
No. The Banks (Special Resolution Regime) Act 2016 creates as mecha-

nism for the rescue and sale of licensed banks, but this regime does not
provide for the insulation of banks from insolvency.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable
(real) property?

Legal mortgages and equitable mortgages by deposits of title deeds are

the most usual types of security taken on real property.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable
(personal) property?

Fixed and floating charges, debentures, chattel mortgages, liens,
pledges and retention of title clauses by contract are all available as
security over personal property.

Unsecured credit

8 Whatremedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment
attachments available? Do any special procedures apply to
foreign creditors?

A judgment creditor may examine a judgment debtor upon his or her
means to pay the debt and the court may make instalment orders,
remedied by orders of contempt in default. Principally, the means of
enforcement of judgments are writs of execution, writs of possession
and garnishee proceedings. Pre-judgment attachment is not available,
although injunction relief pending judgment is available in appropriate
circumstances. A judgment attaches to the real property owned by a
judgment debtor until payment. Foreign creditors may have to provide
security for costs when commencing an action to recover a debt from a
Bermuda entity or person.

Voluntary liquidations

9 What are the requirements for a debtor commencing a
voluntary liquidation case and what are the effects?

Members’ voluntary liquidations are solvent liquidations and are not
conducted under the supervision of the court, and no formal liquida-
tion proceeding is required. A members’ voluntary liquidation must be
concluded within 12 months of its commencement. Once appointed,
the liquidator has full control of the liquidation and the directors’ pow-
ers cease.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

A company that is insolvent (ie, cash-flow or balance-sheet insol-
vent) must cease trading and commence a liquidation proceeding. A
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creditor can present a winding-up petition based on the insolvency of
the company. Prospective and contingent creditors must prove a prima
facie case for winding up and provide security for costs. Policyholders
of insurance companies with solely contingent claims are under
some restrictions in their ability to commence involuntary liquida-
tion proceedings.

Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal
financial reorganisation and what are the effects?

A voluntary reorganisation can be achieved by a scheme of arrange-
ment between the company and its creditors or members (or any class
of them) if the arrangement is approved by a majority in number and
three-quarters in value of each class voting on the scheme.

Involuntary reorganisations

12 What are the requirements for creditors commencing an
involuntary reorganisation and what are the effects?

Creditors may seek to invoke the liquidators’ support in a scheme of
arrangement, but otherwise cannot commence an involuntary reor-
ganisation. A liquidator has power to sell the whole (or part) of the
undertaking of the company under section 101 of the Companies Act in
conjunction with an approved scheme of arrangement.

Mandatory commencement of insolvency proceedings

13 Are companies required to commence insolvency
proceedings in particular circumstances? If proceedings
are not commenced, what liabilities can result? What are
the consequences if a company carries on business
while insolvent?

Directors must not allow a company to continue to trade when the com-
pany is insolvent and may incur personal liability for debts incurred if
it continues to trade while insolvent. Directors are not obliged to com-
mence insolvency proceedings, but will usually either resign or file a
petition on behalf of the company if a creditor does not do so. Directors’
liabilities are often limited under the by-laws of the company to exon-
erate them from liability except for personal fraud or dishonesty.

Doing business in reorganisations

14 Under what conditions can the debtor carry on business
during a reorganisation? What conditions apply to the use
or sale of the assets of the business? Is any special treatment
given to creditors who supply goods or services after the
filing? What are the roles of the creditors and the court in
supervising the debtor’s business activities? What powers can
directors and officers exercise after insolvency proceedings
are commenced by, or against, their corporation?

In provisional liquidation, the provisional liquidator (or the directors
if authorised by the court) may continue to carry on business during
a reorganisation. Expenses incurred by the liquidator as expenses of
the liquidation will be treated as preferred claims and court authorisa-
tion is required to meet new obligations incurred after a filing out of
the assets of the company and in priority to other unsecured creditors.
Directors can continue to operate the company and manage its affairs
until a winding-up order is made, after which directors’ powers cease.
Directors have residual powers to appeal against the making of a wind-
ing-up order on behalf of the company. After a provisional liquidator is
appointed, the directors’ powers cease but in certain cases they may be
allowed to continue to manage the company subject to limitations set
out in the order of appointment of the provisional liquidator (eg, asin a
‘soft touch’ provisional liquidation).
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Stays of proceedings and moratoria

15 What prohibitions against the continuation of legal
proceedings or the enforcement of claims by creditors apply
in liquidations and reorganisations? In what circumstances
may creditors obtain relief from such prohibitions?

Upon the appointment of a provisional liquidator, or the making of a

winding-up order, there is an automatic stay of all proceedings by or
against the company, unless the court orders otherwise.

Post-filing credit

16 May a debtor in a liquidation or reorganisation obtain secured
or unsecured loans or credit? What priority is given to such
loans or credit?

Generally not. In cases where a funding agreement has been approved
by the court, a creditor funding necessary liquidation expenses may be
granted priority over unsecured creditors to the extent of the additional
credit provided or expenses incurred in the liquidation.

Set-off and netting

17 Towhat extent are creditors able to exercise rights of set-
off or netting in a liquidation or in a reorganisation? Can
creditors be deprived of the right of set-off either temporarily
or permanently?

Automatic set-off applies upon the making of a compulsory winding up
order. Creditors cannot be deprived of mandatory set-off.

Sale of assets

18 Inreorganisations and liquidations, what provisions apply
to the sale of specific assets out of the ordinary course of
business and to the sale of the entire business of the debtor?
Does the purchaser acquire the assets ‘free and clear’ of
claims or do some liabilities pass with the assets? In practice,
does your system allow for ‘stalking horse’ bids in sale
procedures and does your system permit credit bidding
in sales?

Generally, a liquidator can sell specific assets in the ordinary course
of business, usually with the sanction of the court or the committee of
inspection. Assets purchased from a liquidator in these circumstances
are ‘free and clear’. Creditors can bid in sales and stalking horse bids
are permissible. The court will take into account the fairness of the bid,
and may require a fairness opinion or valuation to support the bid. This
applies where the credit bidder is the original creditor or an assignee,
subject to the general public policy restrictions on creditors trafficking
indebt.

Intellectual property assets in insolvencies

19 May an IP licensor or owner terminate the debtor’s right to
use it when an insolvency case is opened? To what extent may
an insolvency administrator continue to use IP rights granted
under an agreement with the debtor? May an insolvency
representative terminate a debtor’s agreement with a licensor
or owner and continue to use the IP for the benefit of
the estate?

Generally, an IP licensor cannot terminate the debtor’s right to use it
unless this is a specific term of the licensing agreement and, if so, the
liquidator can negotiate terms of use after insolvency.

Personal data in insolvencies

20 Where personal information or customer data collected by an
insolvent company is valuable to its reorganisation, are there
any restrictions in your country on the use of that information
in the insolvency or its transfer to a purchaser?

The Personal Information Protection Act 2016 requires that the per-
sonal information gathered must be kept confidential and may only
be used with the person’s consent. A Code of Practice will be imple-
mented to set out best practices for the protection of and use of per-
sonal information. The Act has been passed but has not been brought
into force, and no Code of Practice has been published.
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Rejection and disclaimer of contracts in reorganisations

Insolvency processes

21 Canadebtor undergoing a reorganisation reject or disclaim
an unfavourable contract? Are there contracts that may not
be rejected? What procedure is followed to reject a contract
and what is the effect of rejection on the other party? What
happens if a debtor breaches the contract after the insolvency
case is opened?

A permanent liquidator may disclaim an onerous contract or one that is
unprofitable or unsaleable and the disclaimer operates from the date of
service of notice disclaiming the contract, following the grant of leave
to disclaim by the court. The court may also make a vesting order or
award compensation to the party whose contract has been disclaimed.
If the debtor company breaches a contract after the filing of a petition,
a claim for breach of contract may still be made provided that the dam-
ages can be the subject of a liquidated claim. Usually a liquidator is
appointed within a short period after the filing of the petition for com-
pulsory winding up, and the making of a winding-up order will have the
effect of terminating the contract.

Arbitration processes in insolvency cases

22 How frequently is arbitration used in insolvency proceedings?
Are there certain types of insolvency disputes that may not
be arbitrated? Will the court allow arbitration proceedings
to continue after an insolvency case is opened? Can disputes
that arise in an insolvency case after the case is opened be
arbitrated with the consent of the parties? Can the court direct
the parties to such disputes to submit them to arbitration?

Generally, a liquidator will be subject to the same rights and restrictions
as the company was subject, including its contractual rights of arbi-
tration. However, creditors with disputed proofs of debt are required
to appeal against a rejected proof of debt, irrespective of arbitration.
Where no liquidated or quantified liability is established, then an arbi-
tration clause will operate normally, subject to the leave of the court to
prosecute the claim against the company being given to the creditor.
The court does not mandate arbitration but will allow it where the par-
ties agree to it. Insolvency disputes (ie, those arising out of the conduct
of the liquidation as a result of the liquidator’s appointment) are not
arbitrated but are dealt with by the court exercising its powers of super-
vision over the liquidation.

Successful reorganisations

23 What features are mandatory in a reorganisation plan? How
are creditors classified for purposes of a plan and how is the
plan approved? Can a reorganisation plan release non-debtor
parties from liability, and, if so, in what circumstances?

Creditors must be separated into classes with similar interest so that
they can reasonably consult and vote on a resolution in favour or
against a proposal for reorganisation. Classes are determined as a pre-
liminary step in the proposal for a scheme and the initial order to con-
vene the relevant meetings to consider the plan of reorganisation by a
scheme of arrangement.

Expedited reorganisations

24 Do procedures exist for expedited reorganisations?

There are no pre-packaged reorganisation provisions in the
Companies Act.

Unsuccessful reorganisations

25 Howisaproposed reorganisation defeated and what is the
effect of a reorganisation plan not being approved? What if
the debtor fails to perform a plan?

The ordinary winding-up process will continue if the reorganisa-

tion proposal is not carried by the necessary majorities (ie, a majority

number and three-quarters in value) and the sanction of the court to
the scheme.
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26 During aninsolvency case, what notices are given to
creditors? What meetings are held? How are meetings called?
What information regarding the administration of the estate,
its assets and the claims against it is available to creditors or
creditors’ committees? What are insolvency administrators’
reporting obligations? May creditors pursue the estate’s
remedies against third parties?

The first meeting of creditors is convened to approve the appointment
of a permanent liquidator and (if approved) a committee of inspection
atan early stage. Thereafter, there are annual meetings and reports and
special meetings may be called to consider extraordinary business. The
information usually available to creditors are the total assets and total
liabilities of the estate and the formal report to the court. Members of
the creditors’ committee will usually have access to greater information
but will be restricted as to its use. Generally, creditors cannot pursue
independent claims against third parties, but (subject to restrictions
in the by-laws) may make claims of misfeasance on the part of direc-
tors (although this is rarely if ever done) and may make claims against
former officers for fraudulent trading. A reorganisation plan cannot
provide for the release of liabilities owed by third parties who are not
otherwise also subject to a scheme of arrangement that makes provi-
sion for the compromise of those claims, and is subject to appropriate
safeguards approved by the court for the rights of dissenting creditors.

Enforcement of estate’s rights

27 Iftheinsolvency administrator has no assets to pursue a
claim, may the creditors pursue the estate’s remedies? If so, to
whom do the fruits of the remedies belong?

Generally not. In principle it is possible to assign a claim of the com-
pany to a creditor for value or to enter a funding agreement to enable
a claim to be pursued in right of the company subject to payment of
expenses in priority, but the proceeds of the successful claim enure to
the whole estate after payment of expenses to the funding creditor.

Creditor representation

28 What committees can be formed (or representative counsel
appointed) and what powers or responsibilities do they
have? How are they selected and appointed? May they retain
advisers and how are their expenses funded?

The committee of inspection can sanction the liquidator taking actions
to further the administration of the liquidation and prosecute claims,
sell assets and make compromises. The committee has noindependent
powers and will usually audit the receipts and payments of the liquida-
tor and submit an await report to the court. Members of the commit-
tee are unpaid (except for reimbursement of expenses). Members are
appointed by resolution of the creditors and contributories at the first
meeting, and are then approved by the court.

Insolvency of corporate groups

29 Ininsolvency proceedings involving a corporate group, are
the proceedings by the parent and its subsidiaries combined
for administrative purposes? May the assets and liabilities
of the companies be pooled for distribution purposes? May
assets be transferred from an administration in your country
to an administration in another country?

No. Only in extreme circumstances can the court ‘pool’ assets of a
group, that is, only where it is impossible to determine which asset
belongs to which company. The juridical basis for the approach is unre-
liable and it is not generally possible to disregard the formal independ-
ent legal personality of group companies.
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Appeals

30 What are the rights of appeal from court orders made in an
insolvency proceeding? Does an appellant have an automatic
right of appeal or must it obtain permission to appeal? Is there
arequirement to post security to proceed with an appeal and,
if so, how is the amount determined?

There is a right of appeal from a final order made by a court in an
insolvency proceeding. This right can be exercised only by a party to
the proceeding. Where the order is an interlocutory order, permission
to appeal must be sought from the Supreme Court and if refused may
be sought from the Court of Appeal. Security for costs will usually be
required on an appeal from a final order, or if leave is granted, from
an interlocutory order, in accordance with an assessment of the likely
costs of the prosecution of the appeal and the preparation of the record
for the appeal, and must be posted or secured prior to the hearing of
the appeal in accordance with the directions given for the appeal by the
Registrar of the Court of Appeal.

Claims

31 Howisa creditor’s claim submitted and what are the time
limits? How are claims disallowed and how does a creditor
appeal? Are there provisions on the transfer of claims? Must
transfers be disclosed and are there any restrictions on
transferred claims? Can claims for contingent or unliquidated
amounts be recognised? How are the amounts of such
claims determined?

A creditor must lodge a proof of debt within the time stated by the lig-
uidator. If disallowed, a creditor must appeal to the court within 21 days
of receiving the notice of rejection. Creditors must usually value their
contingent unliquidated claims at a present day value and support the
valuation by evidence. A claim in a liquidation may be assigned, and
can be the subject of a proof of debt for the full amount. However, there
are public policy restrictions that prevent creditors from ‘trafficking’ in
debt (eg, to obtain the benefit of mandatory set-off relief).

Modifying creditors’ rights

32 Maythe court change the rank of a creditor’s claim? If so,
what are the grounds for doing so and how frequently does
this occur?

There is no power to change an unsecured creditor’s claim as to prior-
ity, except for post-liquidation claims for expenses or services rendered
to the liquidator, which will rank ahead of preferred claims.

Priority claims

33 Apart from employee-related claims, what are the
major privileged and priority claims in liquidations and
reorganisations? Which have priority over secured creditors?
Secured creditors have priority (as their claims fall outside the liquida-
tion process). Government taxes, workers’ compensation liabilities,
pension contributions and employee wages are the principal categories
of preferred claims.

Employment-related liabilities in restructurings

34 What employee claims arise where employees are terminated
during a restructuring or liquidation? What are the
procedures for termination?

Termination of employment may give rise to claims for compensa-
tion or redundancy payment, or both, under the Employment Act
2000, but the value of these claims is limited to a claim not exceeding
2,500 Bermuda dollars per employee, unless the terms of employment
provide for a lump sum or gratuity at the end of employment, where the
full amount is recoverable, assuming there are assets with which to pay
it. Redundancy and severance claims are treated as unsecured claims
with no priority, but are treated as preferential claims, and redundancy
payments are limited to 26 weeks’ pay. The winding up of the company
will cause the contract of employment to terminate automatically one
month from the date of the winding-up order.
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Update and trends

The jurisdiction is reviewing the need for an updated procedure

for winding up companies, and amending the law to make special
provision for the recognition of foreign office holders. It is unlikely
that Bermuda will adopt the UNCITRAL model law on cross-border
insolvency at this time. The Bank (Special Resolution Regime) Act
2016 will require the introduction of special rules for the adminis-
tration and implementation of a bank insolvency proceeding.

Pension claims

35 Whatremedies exist for pension-related claims against
employers in insolvency proceedings and what priorities
attach to such claims?

Generally, there are no claims available against employers for actu-
arial deficiencies and in the majority of cases, pensions are contribu-
tory schemes. Directors may be personally liable for employment taxes
deducted but not paid in respect of an employee’s account.

Environmental problems and liabilities

36 Ininsolvency proceedings where there are environmental
problems, who is responsible for controlling the
environmental problem and for remediating the damage
caused? Are any of these liabilities imposed on the insolvency
administrator, secured or unsecured creditors, the debtor’s
officers and directors, or on third parties?

There no special rules for environmental problems or liabilities under
Bermuda law.

Liabilities that survive insolvency proceedings

37 Do anyliabilities of a debtor survive an insolvency or
areorganisation?

Generally not, but only where specifically provided in the plan of reor-

ganisation. In the case of personal bankruptcies, awards of damages
against a bankrupt are not discharged on the discharge of a bankrupt.

Distributions

38 How and when are distributions made to creditors in
liquidations and reorganisations?

The liquidator may make interim dividends at any time to those credi-
tors whose proofs of debt have been admitted to proof and will make a
final dividend once all assets have been collected.

Transactions that may be annulled

39 What transactions can be annulled or set aside in liquidations
and reorganisations and what are the grounds? What is the
result of a transaction being annulled?

Fraudulent conveyances and transactions at an undervalue within six
years, floating charges within one year and voidable preferences within
six months of the commencement of the liquidation can be annulled or
set aside in liquidations and reorganisations.

Proceedings to annul transactions

40 Does your country use the concept of a ‘suspect period’ in
determining whether to annul a transaction by an insolvent
debtor? May voidable transactions be attacked by creditors
or only by aliquidator or trustee? May they be attacked ina
reorganisation or a suspension of payments or only in
aliquidation?

A floating charge may be set aside within one year if the company was

not solvent at the time it was granted and payments with intent to pre-

fer one or more creditors over others made within six months of the
liquidation may be recovered from the payee.
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Directors and officers

International cases

41 Are corporate officers and directors liable for their
corporation’s obligations? Are they liable for pre-bankruptcy
actions by their companies? Can they be subject to sanctions
for other reasons?

Directors may be liable for employment tax not paid in respect of an
employee of the company.

Groups of companies

42 Inwhich circumstances can a parent or affiliated corporation
be responsible for the liabilities of subsidiaries or affiliates?

Generally this is not possible. A court is not able to order a distribution
of assets pro rata without regard to the rules of separate corporate per-
sonality, in the absence of a scheme of arrangement which is binding
on all members of the group.

Insider claims

43 Are there any restrictions on claims by insiders or non-arm’s
length creditors against their corporations in insolvency
proceedings taken by those corporations?

There is no concept of a ‘non-arm’s length creditor’, but creditors who

are related to the debtor may have more difficulty defending claims for

voidable preference within six months of the liquidation.

Creditors’ enforcement

44 Are there processes by which some or all of the assets of a
business may be seized outside of court proceedings? How are
these processes carried out?

No. Secured assets do not fall within the estate.

Corporate procedures

45 Are there corporate procedures for the liquidation or
dissolution of a corporation? How do such processes contrast
with bankruptcy proceedings?

The rules for personal bankruptcy differ in a number of respects, but

the rules for the admission or proofs, priority of claims, contingent and
future claims are the same.

Conclusion of case

46 How are liquidation and reorganisation cases formally
concluded?
The liquidator will convene a final meeting, lay the accounts for

approval by the creditors, make the final dividend and seek a release
from the court.

47 What recognition or relief'is available concerning an
insolvency proceeding in another country? How are foreign
creditors dealt with in liquidations and reorganisations?

Are foreign judgments or orders recognised and in what
circumstances? Is your country a signatory to a treaty on
international insolvency or on the recognition of foreign
judgments? Has the UNCITRAL Model Law on Cross-Border
Insolvency been adopted or is it under consideration in your
country?

Foreign liquidators are normally recognised in Bermuda and where
assets exist in Bermuda belonging to a foreign company in liquidation,
an ancillary proceeding may be commenced in Bermuda. Recognition
of foreign judgment is limited to the United Kingdom and certain
named Commonwealth jurisdictions. The UNCITRAL Model Law on
Cross-Border Insolvency has not been adopted in Bermuda.

COMI

48 Whattestis used in your jurisdiction to determine the COMI
(centre of main interests) of a debtor company or group
of companies? Is there a test for, or any experience with,
determining the COMI of a corporate group of companies in
your jurisdiction?
There are no special rules to determine COMI. If the debtor is regis-
tered in Bermuda, or has a place of business in Bermuda, or has assets
within Bermuda, the court may exercise its jurisdiction to wind up the
company’s affairs in Bermuda.

Cross-border cooperation

49 Does your country’s system provide for recognition of
foreign insolvency proceedings and for cooperation between
domestic and foreign courts and domestic and foreign
insolvency administrators in cross-border insolvencies
and restructurings? Have courts in your country refused to
recognise foreign proceedings or to cooperate with foreign
courts and, if so, on what grounds?

Generally, the Bermuda court will assist foreign liquidators where pos-
sible, but usually an ancillary liquidation proceeding will be required in
Bermuda if substantive legal action has to be taken within the jurisdic-
tion by a foreign liquidator. The Privy Council has ruled that although
a Bermuda court has power to recognise the request of foreign liquida-
tors, the power to give assistance is limited by the scope of the court’s
own powers under the Companies Act, or its common law powers. The
scope of the extent to which common law powers can be used to assist
a foreign liquidator is still developing.
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Cross-border insolvency protocols and joint court hearings

50 Incross-border cases, have the courts in your country entered
into cross-border insolvency protocols or other arrangements
to coordinate proceedings with courts in other countries?
Have courts in your country communicated or held joint
hearings with courts in other countries in cross-border cases?
If so, with which other countries?

No, there is no official protocol. Insolvency judges may, with the con-

sent of parties, liaise with insolvency judges in foreign jurisdictions, to

coordinate the making of orders in their respective jurisdictions in rela-
tion to an insolvency common to both jurisdictions, but this is limited
in practice.
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Legislation

Unsecured credit

1 Whatlegislation is applicable to insolvencies and
reorganisations? What criteria are applied in your country to
determine if a debtor is insolvent?

The legislation applicable to bankruptcies and reorganisations in
Botswana is the Insolvency Act and the Companies Act. An entity is
insolvent if it is unable to liquidate debts as and when they fall due
for payment.

Courts

2 What courts are involved in the insolvency process? Are there
restrictions on the matters that the courts may deal with?

The High Court has unlimited jurisdiction in all civil matters and is the
court where petitions for liquidation must be presented.

Excluded entities and excluded assets

3 Whatentities are excluded from customary insolvency
proceedings and what legislation applies to them? What
assets are excluded from insolvency proceedings or are
exempt from claims of creditors?

Sections 20 and 27 of the Insolvency Act exclude certain assets that
may be deemed to belong to the spouse and were acquired prior to the
marriage and certain life insurance policies up to a set amount ceded
to a spouse.

Public enterprises

4 What procedures are followed in the insolvency of a
government-owned enterprise? What remedies do creditors
of insolvent public enterprises have?

The Insolvency Act applies to all entities whether private or public and
same procedures apply.

Protection for large financial institutions

5 Hasyour country enacted legislation to deal with the financial
difficulties of institutions that are considered ‘too big to fail’?

We are not aware of any such legislation being enacted in Botswana.

Secured lending and credit (immoveables)

6 What principal types of security are taken on immoveable
(real) property?

The principal type of security for immoveable property is mort-

gage bonds.

Secured lending and credit (moveables)

7 What principal types of security are taken on moveable
(personal) property?

The principal types are general bonds, pledges, deeds of hypothecation
and notarial bonds.
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8 Whatremedies are available to unsecured creditors? Are the
processes difficult or time-consuming? Are pre-judgment
attachments available? Do any special procedures apply to
foreign creditors?

Pre-judgment attachments are ordinarily not available except in
instances of enforcement of a landlord’s hypothec (ie, common law
mortgage) and attachments to found jurisdiction. Otherwise, a credi-
tor must ordinarily commence action and obtain judgment before such
creditor can become entitled to attach the debtor’s assets in execu-
tion of the judgment. No special procedures apply to foreign creditors
except that when a non-resident creditor commences action against a
resident defendant, such defendant can demand security for costs in
respect of the intended litigation. Previously there was a backlog of
cases pending at the High Court, and in defended actions referred to
trial, there was a waiting period of two to three years for the alloca-
tion of trial dates. This has changed since the introduction of judicial
case management in May 2008. Trial dates can in practice be obtained
within six months of the commencement of the action.

Voluntary liquidations

9 What are the requirements for a debtor commencing a
voluntary liquidation case and what are the effects?

Where a company is unable to pay its debts as and when they fall due
for payment in the ordinary course of business, the company is techni-
cally insolvent and must apply for voluntary liquidation. The company
can by resolution present a petition to the High Court for its winding-up
if its liabilities exceed its assets and it has no prospects of improving its
financial situation and is therefore trading in insolvent circumstances.
A debtor (natural person) may commence voluntary sequestration by
filing a petition at the High Court surrendering his or her estate.

The commencement of liquidation proceedings has the effect of
automatically depriving the petitioner or debtor of contractual capac-
ity. This role is assumed by the trustee or liquidator, as the case may
be, who will then, under the supervision of the master of the High
Court, have control over all the affairs of the petitioner or debtor. All
legal proceedings and execution of judgments against the assets of
the petitioner or debtor are suspended unless otherwise authorised by
the court.

Involuntary liquidations

10 What are the requirements for creditors placing a debtor into
involuntary liquidation and what are the effects?

A creditor who is owed a minimum statutory amount may make statu-
tory demand for payment. Failure to pay constitutes an act of insol-
vency by the debtor, which will entitle the creditor to present a petition
for liquidation or sequestration of the debtor. If a creditor is also able to
demonstrate that the debtor’s liabilities by far exceed its assets, thereby
making the debtor factually insolvent, the creditor can apply for liqui-
dation. The effects are similar to those stated in question 9.
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Voluntary reorganisations

11 What are the requirements for a debtor commencing a formal
financial reorganisation and what are the effects?

Reorganisation in Botswana falls under judicial management. This
involves the appointment of a judicial manager to take over the mana-
gerial functions of the directors of the company. This processis adopted
where even though a debtor is unable to pay its debts as and when such
debts fall due for payment in the ordinary course of business and yet
the debtor has ample assets and pending commercial transactions that
would translate into cash at a later stage for the benefit of creditors, and
therefore makes the debtor’s business viable in the long term. In such a
situation, the court will at the instigation of the directors of the debtor
company or a creditor appoint a judicial manager to manage the finan-
cial and business affairs of the debtor for the benefit of all creditors.
The judicial management order is usually discharged once the debtor’s
cash-flow situation improves or a majority of the creditors have been
paid, or both, or once the debtor is able to settle debts incurred in the
ordinary course of business as and when they fall due for payment.

Involuntary reorganisations

12 What are the requirements for creditors commencing an
involuntary reorganisation and what are the effects?

In instances where a creditor can demonstrate that a debtor has a
sound business but has cash-flow or management problems (usually
due to mismanagement by directors of the debtor), or both, such a
creditor can apply for the judicial management of the debtor’s business
by an independent third party (judicial manager). Commencement of
the judicial management process means the mandate and functions of
the directors of the debtor company are taken over by the judicial man-
ager, who will be mandated by the court to manage the debtor’s affairs
for the benefit of the general body of creditors until such time that the
court so directs.

Mandatory commencement of insolvency proceedings

13 Are compa