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About Dentons

Dentons is the world’s largest
law firm, delivering quality and
value to clients around the
globe. Dentons is a leader on
the Acritas Global Elite Brand
Index, a BTI Client Service 30
Award winner and recognized
by prominent business and legal
publications for its innovations
in client service, including
founding Nextlaw Labs and

the Nextlaw Global Referral
Network. Dentons’ polycentric
approach and world-class talent
challenge the status quo to
advance client interests in the
communities in which we live
and work.
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Litigation and Dispute
Resolution Global practice

At Dentons our lawyers draw upon their extensive experience, trusted judgment and
insight to develop a customized strategy — always with our clients’ specific business
objectives at the forefront of our minds. Together we tackle challenges efficiently and
effectively so that our clients can stay ahead. Our litigation and dispute resolution (LDR)
lawyers employ the most appropriate tools and strategies for each stage of the process
and each unique situation. Whether through timely use of innovative alternative dispute
resolution techniques or skillful and persuasive advocacy in the courtroom, you can
count on our lawyers to maximize your chances for a successful outcome. We also
work with our clients to assess and manage their risks in relation to the legal costs of
the dispute and to minimize the likelihood of future litigation.

Dentons’ litigation professionals have experience
dealing with all types of disputes, including:

- Banking litigation - Healthcare disputes

- Bankruptcy litigation - Infringement of intellectual property

-+ Bribery, fraud and deceit and personal rights

. - Insurance litigation
- Class Actions 9

) ) - International arbitration
« Construction disputes

) - Joint venture and partnership disputes
« Consumer disputes P P Cisp

+  Copyright and trademark law * Judicial review

) + Landlord and tenant disputes
- Corporate disputes

- Professional negligence
- Debt recovery g9

) « Property-related claims
« Defamation perty

. : o Tax and customs litigation
- Disputes involving intellectual property

. ) + Unfair dismissal disputes
«  EU competition and anti-trust law

L - White collar crime / Internal
- General contractual litigation

Dentons’ distinctive approach is to integrate international expertise with outstanding
local lawyers. Our extensive network of offices and associated law firms - the largest
associated network of any international law firm - provides our clients with first class
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Australia

John Dalzell and Louise Massey

1. OVERVIEW

1.1 Overview

The principal alternative dispute resolution methods used in
Australia are negotiation, mediation, arbitration and conciliation.

Negotiation

Negotiation refers to a structured meeting between the parties
to try to settle the dispute. Negotiation may take place before or
after the commencement of litigation. Information exchanged
in a negotiation is confidential and cannot be used in

the course of the litigation. The discussion may be conducted
either:

- inaformal setting, such as a pre-trial conference; or

- informally by telephone, or in face to face negotiations by
the parties.

Mediation

Mediation is a structured negotiation process assisted by
a third-party independent mediator. The mediator assists
the parties in reaching their own private resolution of
the dispute.

In most jurisdictions, there is provision in the rules for referring
proceedings or parts of proceedings to a mediator. There is,
however, variation across jurisdictions regarding whether this
may be done without the permission of the parties.

In Queensland, subject to an order of the court, referral to
mediation stays the proceeding until six business days after
the mediator files a report with the registrar certifying that
the mediation process is completed. In other jurisdictions,
reference to a mediator only stays proceedings if the court
makes an order to this effect.

Arbitration

Arbitration is, effectively, private litigation whereby an arbitrator
hears the evidence of the parties and makes a (usually)

binding determination. The arbitrator may be appointed under
the terms of an agreement with the parties or by a court under
a court-annexed arbitration scheme.

An arbitrator is usually given the power to impose a binding
decision on both parties. Arbitration can, in that sense, be seen
as a direct replacement for litigation and is usually complex and
potentially expensive.

In Australia, there are many statutes which provide for
the settlement of disputes by arbitration. Each of Australia’s
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States and Territories in Australia have introduced uniform
Commercial Arbitration Acts. In NSW, this legislation is

the Commercial Arbitration Act 2070 (NSW). These uniform
Commercial Arbitration Acts now require that courts refer to
arbitration any matter before them which is subject to a valid
arbitration agreement.

Conciliation

Conciliation is a method of alternative dispute resolution in
which a third party attempts to facilitate an agreed resolution
of a dispute in accordance with relevant legal principles. In
Australia, conciliation is distinguished from mediation by

the conciliator’s input as to the substance of the agreement,
although the process is similar to mediation in that

the conciliator helps parties identify contentious issues and
develop different options with a view to resolving the dispute.

2. LITIGATION

21 Court system

Australia’s dual system

Australia has a dual system of courts, consisting of federal
courts created by the Commonwealth and those created by
the States and Territories.

Commonwealth

Federal jurisdiction is exercised by three superior courts of
limited jurisdiction and an inferior court. The superior courts are
the High Court of Australia, which possesses both an original
federal jurisdiction and an appellate jurisdiction in relation to
both State and federal courts; the Federal Court of Australia;
and the Family Court of Australia.

The inferior court of federal jurisdiction is the Federal Circuit
Court. Its procedures resemble those of other courts but, in
contrast to other courts, it is constituted under legislation that
includes among its objects the encouragement of alternative
dispute resolution processes and the creation of a court which
is to operate as informally as possible, and which is to use
streamlined procedures.

State

In each of the States and Territories there is a Supreme Court,
which is a court of plenary jurisdiction, and one or two further
tiers of courts of inferior jurisdiction.

The first tier courts are generally called Magistrates Courts or,
in the Northern Territory and New South Wales, Local Courts.

dentons.com 9
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Where there is an intermediate court of inferior jurisdiction
this is called the District Court or, in Victoria, the County Court.
The practice and procedure in these inferior courts generally
follows that of the Supreme Court in that jurisdiction.

Divisions within the Supreme Court of New South Wales
a. Commercial list

Except as otherwise provided, all proceedings arising out

of commercial transactions, or in which there is an issue of
importance in trade or commerce, are assigned to the Equity
Division of the Supreme Court of New South Wales and may
be entered in the Commercial List. Whether a particular
proceeding is appropriate for assignment to the Commercial
List depends upon the nature of the issues raised and

the nature of the transaction out of which they arise, not upon
whether the parties are traders.

b. Technology and Construction List

Proceedings that may be entered in the Technology and
Construction List include:

.« cases relating to or arising out of:

- the design, carrying out, supervision or inspection of any
building or engineering work;

- the performance by any building or engineering expert
of any other services with respect to any building or
engineering work; or

- any certificate, advice or information given or withheld
with respect to any building or engineering work;

+ cases relating to or arising out of, or the determination of
which involves the design, acquisition, disposal or operation
of technology in commercial transactions or in transactions
involving government; or

-« cases on a claim for rectification, setting aside or
cancellation of any agreement with respect to matters in list
items (1) or (2) above.

Other specialist lists in the Supreme Court of New South Wales
include the Administrative Law, Defamation, Possession and
Professional Negligence Lists in the Common Law Division, and
the Admiralty, Adoptions, Corporations, Probate and Protective
Lists in the Equity Division.

2.2 Pre-action conduct

There are a number of pre-litigation requirements with respect
to proceedings in the Federal Court of Australia and Federal

Magistrates Court. These require a party to take all reasonable
steps’ prior to litigation, with the object of minimizing cost
and delay. What constitutes reasonable steps will depend on
the circumstances of the case and the situation of the parties,
however it will often include giving notice to the other parties
of the issues in dispute, exchanging relevant information

and documents critical to the resolution of the dispute, and
consideration of alternative dispute resolution methods that
may be more appropriate and cost-effective than litigation.

The Civil Dispute Resolution Act 2011 (Cth) requires both
applicants and respondents to proceedings in the Federal Court
of Australia and Federal Magistrates Court to file a “genuine
steps statement,” either at the time of filing the application (in
the case of the applicant), or before the hearing date specified
in the application (in the case of the respondent).

In the case of the applicant, the genuine steps statement
must specify:

- the steps that have been taken to try to resolve the issues in
dispute between the applicant and the respondent; or

- the reasons why no such steps were taken, which may relate
to, but are not limited to:

- the urgency of the proceedings; and

- whether, and the extent to which, the safety or security of
any person or property would have been compromised by
taking such steps.

In the case of the respondent, the genuine steps statement
must specify:

- that the respondent agrees with the genuine steps
statement filed by the applicant; or

- if the respondent disagrees in whole or part with the genuine
steps statement filed by the applicant, the respect in which,
and reasons why, the respondent disagrees.

Lawyers acting on behalf of a party who is required to file
a genuine steps statement have a duty to advise the party
of the requirement, and to assist the party to comply with
the requirement.

Failure to file a genuine steps statement in proceedings

where it is required will not have the effect of invalidating

the application, the response to the application, or

the proceedings. However, the court may take such action into
account in performing any function or exercising any powers
in relation to the proceedings, as well as when exercising its
discretion to award costs (Superior IP Pty Ltd v Ahearn Fox
Patent and Trade Mark Attorneys [2012] FCA 282).

10 dentons.com



2.3 Typical proceedings
Typical proceedings include:

- Filing of originating process (e.g. statement of claim,
summons, originating process);

+ Requests for and answers to requests for further and better
particulars of claim;

- Filing of defence or response to claim;

- Filing of any cross claim and a defence to the cross claim (if
applicable);

- Discovery and issuing of subpoenas and notices to produce;
- Expert evidence and lay affidavits / witness statements;

+  Mediation; and

+ Hearing.

Interposed in the above list will be directions hearings and
interlocutory processes, as required.

2.4 Limitation periods

Limitation periods vary for different causes of action and
between jurisdictions. In each case, one must consult
the appropriate legislation to confirm whether there are
any special limitations on the time for commencement of
the particular action. However, the limitation periods for
the most common causes of action are as follows:

Contract

The limitation period for causes of action founded on contract
is 6 years pursuant to section 14 of the Limitation Act 1969
(NSW).

The limitation period for causes of action on a simple contract

is six years from the time of the breach, except in the Northern
Territory where the period is three years. A simple contract is any
contract made other than by deed, whether in writing or not.

In most jurisdictions, the limitation period for action on

a specialty contract is 12 years from the time of the breach. In
South Australia and Victoria, the limitation period is 15 years.
A specialty contract includes a bond, a contract under seal,

a deed, a covenant and a statute.

Tort

The limitation period for causes of action founded in tort is
generally six years pursuant to section 14 of the Limitation Act
1969 (NSW).
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In all jurisdictions except the Northern Territory, the general
limitation period for actions in tort is six years. The limitation
period in the Northern Territory is three years.

Consumer law

The limitation period for actions for damages under section 236
of the Australian Consumer Law is six years from the date that
the cause of action arose.

In all jurisdictions, the limitation legislation gives the court
the discretionary power to extend limitation periods for
certain causes of action if certain criteria are satisfied.

The causes of action for which an extension of the limitation
period may be granted and the criteria which must be
satisfied vary between jurisdictions.

2.5 Confidentiality

One of the underlying principles of common law legal systems
is the principle of open justice, “that justice should not only

be done, but should manifestly and undoubtedly be seen

to be done.” The conduct of proceedings in public is an
essential quality of the Australian common law legal system.
The principle is not only an overarching principle, but also gives
rise to several substantive rules that a court and judicial system
must follow, including that judicial proceedings are conducted,
and decisions pronounced, in an open court, and that evidence
is communicated to those present in court.

There are certain ‘exceptional’ circumstances in which courts
will grant a closed court, non-publication or suppression
order to allow for certain parts of proceedings, and certain
documents, to be kept confidential (Rinehart v Welker [2011]
NSWCA 403 at [26], [32]).

Pursuant to section 7 of the Court Suppression and Non-
Publication Orders Act 2010 (NSW), the court may make

a suppression or non-publication order, either on its own
initiative or on application by a party to the proceedings, or
by any other person considered to have a sufficient interest in
the making of the order.

The court may make a suppression or non-publication order
that would prohibit or restrict the publication or disclosure of:

- information that would identify, or is otherwise concerned or
associated with, a party to or witness in proceedings before
the court; or

- information that comprises evidence, or information about
evidence, given in proceedings before the court.

Section 8 of the Court Suppression and Non-Publication Orders

dentons.com 1
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Act 2010 (NSW) sets out the grounds upon which a suppression
or non-publication order can be made, including where
the order is ‘necessary’ to:

- prevent prejudice to the proper administration of justice;

- prevent prejudice to the interests of the Commonwealth, or
national or international security;

- protect the safety of any person;

- avoid causing undue distress or embarrassment to a party
to, or witness in criminal proceedings involving an offence of
a sexual nature (including an act of indecency); or

- where it is otherwise necessary in the public interest for
the order to be made, and the public interest significantly
outweighs the public interest in open justice.

2.6 Class actions

Class actions in Australia are commenced under the Federal
Court of Australia's representative proceedings scheme
(Federal Court of Australia Act 1976 (Cth), Part IVA and also Civil
Procedure Act 2005 (NSW) s 157).

The following threshold requirements apply to class actions:

« There must be seven or more persons with a claim against
the same defendant;

« The claims must be in respect of the same, similar or related
circumstance; and

« The claims must give rise to at least one substantial common
issue of law or fact.

In contrast to the position in the United States, in Australia
the onus is on the defendant to establish that the above
threshold requirements have not been met.

A class action is brought on behalf of all members by a small
number of (or one) representative plaintiffs. The representatives
are the only class members that are parties to the proceedings.

It is not necessary to define all members of the class by name,
or to specify the exact number of individual people in the class.
The class may be defined quite broadly by a set of criteria

(for example, all employees of a specified company during

a specified period). Usually, each potential claimant who falls
within the class definition is considered to be a member of

the class, unless they opt-out of the proceedings. However,

it is possible to define the class in such a way that requires
members to opt-in to the proceedings instead.

Upon commencement, the proceedings are assigned to

a judge who is responsible for management. The proceedings
are managed by way of case conferences, which are less formal
than a directions hearing. Case conferences are designed to
promote discussion between the parties and the judge, and
find the best method of bringing the case to a hearing (Practice
Note SC Gen 17).

Class actions often lead to settlement; however it is

a requirement that any settlement must be approved by
the court, which must be satisfied that the settlement is fair,
reasonable and in the interest of class members.

3. INTERJURISDICTIONAL PROCEDURES

3.1 Audience rights

A lawyer must have an Australian Practising Certificate in order
to represent their client in court. Pursuant to section 16 of

the Legal Profession Uniform Law (NSW), the Supreme Court
can admit an individual into the Australian legal profession as an
Australian lawyer, only if:

- The designated local regulatory authority has provided
the Supreme Court with a compliance certificate in respect
of the person and the certificate is still in force;

- The person is not already admitted; and

- The person takes and oath of office or makes an affirmation
of office.

To practice in a federal court, a person entitled to practice

as a barrister, solicitor, or both in the Supreme Court of any
State or Territory has the same entitlement to practice in

the Federal Court of Australia. That is, provided that his or her
name appears in the Register of Practitioners kept by the Chief
Executive and Principal Registrar of the High Court of Australia
in accordance with the provisions of section 5B of the Judiciary
Act 1903 (Cth).

If a lawyer does not hold a Practising Certificate but wishes
to still appear in court, he or she will need to seek the leave of
the Court to appear. Failing to seek leave may be regarded as
holding oneself out to be entitled to practice.

Overseas lawyers wishing to conduct cases in New South
Wales must first be admitted by applying directly to the Legal
Profession Admission Board (LPAB) for a compliance certificate
in accordance with the Legal Profession Uniform Admission
Rules 2015 (the Admission Rules). The “LPAB” will assess

the lawyer’s qualifications against the requirements of NSW.

12 dentons.com



The prerequisites for the issue of a compliance certificate are as
follows. The person must:

- have attained the academic qualifications specified under
rules of the Admission Rules;

- have satisfactorily completed the practical legal training
requirements specified in the Admission Rules pursuant to
rule 6; and

- be afit and proper person to be admitted to the Australian
legal profession.

3.2 Rules of service for foreign parties

Australia is a member of the Hague Convention on the Service
Abroad of Judicial and Extrajudicial Documents in Civil or
Commercial Matters 1965, which regulates the service of
documents between countries party to the convention.

Australia does not object to the use of private process servers,
diplomatic channels or local agents. However, Australia

does require that documents be served by registered post if
documents are to be served by post.

3.3 Forum selection in a contract

Australian courts recognize a distinction between exclusive
and non-exclusive jurisdiction clauses in contracts.
Exclusive clauses create a contractual obligation to sue

or be sued in the stipulated jurisdiction. The bringing
proceedings in a court other than the chosen forum is
considered a breach of contract. Non-exclusive clauses
identify a place for litigation but allow parties to proceed
elsewhere if they wish.

For example, in Ace Insurance Ltd v Moose Enterprise Ltd
[2009] NSWSC 724. The Supreme Court of NSW granted an
anti-suit injunction to restrain proceedings brought in California
in breach of a NSW exclusive jurisdiction clause.

3.4 Choice of law in a contract

Parties to a contract can expressly state that their contract

is governed by a nominated law. However, this is not
determinative and statute may invalidate this choice. A foreign
law clause that limits or restricts statutory rights that would
otherwise exist is not enforceable.

For example, section 77 of the Bills of Exchange Act 1909 (Cth)
provides that the validity of a bill is determined by the law in its
place of issue.
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3.5 Gathering evidence in a foreign jurisdiction

The primary method for taking evidence in Australia for

a foreign proceeding is outlined in the Hague Convention of

18 March 1970 on the Taking of Evidence Abroad in Civil or
Commercial Matters. Australia has made several reservations
and declarations with respect to the Convention, which can be
accessed online in The Hague Convention Status table.

Generally, the taking of evidence must comply with
the procedural and evidentiary rules of both the relevant
Australian court and the overseas jurisdiction.

3.6 Enforcing a foreign judgement in local courts

Foreign Judgments Act 1991 (Cth)
The Foreign Judgments Act 1997 (Cth) provides for

the registration (and enforcement) of foreign judgments

in Australia. Fundamental to the legislative scheme is

the concept of reciprocity. The Foreign Judgments Act only
applies to judgments made in a particular country where
the Governor-General is satisfied that substantial reciprocity
of treatment will be afforded to corresponding Australian
judgments in that country.

The Foreign Judgment Act applies to judgments of relevant
courts in many foreign jurisdictions, including: Hong Kong,
Japan, Singapore, Canada, France, Germany, and the UK.

A judgment creditor who has obtained judgment in a relevant
foreign court may apply to the Supreme Court of an Australian
State or Territory for registration of the judgment. Such
application must be made within six years after the date of
judgment or the determination of any appeal proceedings.

A judgment cannot be registered if, at the date of
the application for registration, it has been wholly satisfied or
it cannot be enforced in the country of the original court.

Common law

The Foreign Judgments Act does not apply to judgments made in
the US, China, or Indonesia (in addition to numerous other foreign
jurisdictions). Parties who obtain judgments in these jurisdictions
must seek recognition and enforcement of those judgments at
common law. In order to entitle a foreign judgment to recognition
at common law, four conditions must be satisfied:

+ The foreign court must have exercised a jurisdiction that
Australian courts recognize;

+ The foreign judgment must be final and conclusive;

+  The parties must be identified; and

dentons.com 13
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- If based on a judgment in personam, the judgment must be
for a fixed debt.

Foreign antitrust proceedings
The Foreign Proceeding (Excess of Jurisdiction) Act 1984 (Cth) is

primarily aimed at protecting Australian businesses from foreign
antitrust proceedings, particularly those arising in the US.

The Foreign Proceeding (Excess of Jurisdiction) Act allows

the Attorney-General to make a declaration in respect of

a foreign antitrust judgment if the declaration is desirable

for the protection of the national interest or if the jurisdiction
exercised by the foreign court was contrary to international law
or inconsistent with international comity.

A declaration made by the Attorney-General has the effect that
the whole or part of the foreign judgment will not be recognized
as enforceable in Australia. However, the Act goes further, allowing
a defendant to recover money paid to a plaintiff pursuant to

a foreign antitrust judgment which is the subject of a declaration
by the Attorney-General. Where the plaintiff is a corporation,

the defendant may also recover from any related entity.

4. EVIDENCE

41 Fact witnesses

In common law civil trials, fact witnesses can give oral and
written evidence. Generally, a witness will be required to
provide written evidence in the form of an affidavit unless
otherwise ordered by the court. A witness in a proceeding

must either take an oath, or make an affirmation before giving
evidence (including written evidence) (Evidence Act 1995 (NSW)
s 21). Affidavits for each fact witness are normally exchanged

by the parties prior to the hearing, and the affidavit is notionally
‘read’ in court as the witness’ evidence in chief.

Legislation states that parties may cross-examine any witness

but not before examination in chief takes place (Evidence Act

1995 (NSW) sections 27-28; UCPR r 35.2). Practically, if required
by the opposing party, the witness will be called at the trial for
the purpose of cross-examination, and their affidavit evidence
will be considered their evidence in chief.

4.2 Expert witnesses

Admission of expert evidence falls under the specific exception
to the general rule against opinion evidence (Evidence Act 1995
(NSW) sections 76, 79).

The rules for admissibility of expert evidence require

that the expert evidence be relevant, and that it have
significant probative value. The expert must be a person
with specialized knowledge, based on their training, study,
or experience. Their opinion must be wholly or substantially
based on that knowledge.

Under the UCPR, any person wishing to adduce expert
evidence at trial must seek directions from the court (UCPR

r 3119). The court may give directions in relation to expert
witnesses, including (but not limited to) the following directions
(UCPR 1 31.20):

- asto the time for service of experts’ reports;

- asto the specified issues in relation to which expert
evidence may be adduced;

- asto the limit on the number of expert witnesses who may
be called in relation to any issue;

- for the appointment and instruction of a court-appointed
expert;

- requiring experts to confer in relation to the same issue; or

- any other direction that may assist an expert in the exercise
of their functions.

Expert evidence in chief is to be given by way of written report
(UCPR r 31.21). The report must include (UCPR, Sch 7, ¢l 5):

- the expert’s qualifications as an expert on the issue which is
the subject of the report;

- the facts and assumptions of facts upon which the opinions
in the report are based (including any letter of instructions);

« the expert’s reasons for each opinion expressed;
-+ any literature or other materials utilized;

+ any examinations or investigations on which the expert has
relied; and

- inthe case of a lengthy report, a brief summary of the report,
which is to be located at the beginning of the report.

Expert witnesses must comply with the expert witness
code of conduct set out in Schedule 7 to the UCPR,
including the overriding duty to assist the court impartially
on matters relevant to the witness' area of expertise.

The witness’ paramount duty is to the court; and not to
any party to the proceedings, including the party retaining
the expert witness.
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4.3 Documentary disclosure

Discovery and inspection of documents, interrogatories,
preliminary discovery, and discovery by non-parties are all dealt
with by the UCPR.

Discovery

Discovery is the process whereby parties are required

to disclose documents and evidence that is in existence
and relevant to the issues in dispute. The objective of

the discovery process is to place the parties on equal
footing prior to the hearing, to reduce surprise, and to
define the real issues in dispute. Discovery is by way of
categories, whereby a category or class of document must
be described by the party seeking an order for discovery
either by relevance to one or more facts in issue, by
description of the nature of the documents and the period
within which they were brought into existence, or in such
other matter that the court considers appropriate (UCPR

r 21.2). Where orders for discovery are made by the court,
the obligation is ongoing, in that the party must continue
to discover any documents which have not previously been
discovered. However, a party is not required to discover
any document that was created after the proceedings were
started or if the party is entitled to claim privilege from
production of the document.

Disclosure in the equity division of the NSW Supreme

Court is also governed by NSW Supreme Court Practice
Note SC Eq 11, which came into effect on 26 March 2012.
The effect of the practice note is that there is no longer an
automatic right to discovery. This means that a party cannot
require another party to give discovery merely by service
of a notice. Evidence is to be served before any order for
disclosure is granted by the court, except in the case of
‘exceptional circumstances’. An application for disclosure is
required to set out reasons why disclosure is necessary for
resolution of the issues in dispute, the class of documents
in respect of which disclosure is sought and the estimated
costs of disclosure.

What constitutes ‘exceptional circumstances’ includes:

- when the documents are necessary to fairly prepare a case
for trial (Danihel v Manning [2012] NSWSC 556);

«when the information sought is predominantly in
the possession of the party against whom disclosure is
sought (Leda Manorstead Pty Ltd v Chief Commissioner of
State Revenue (No 2) [2013] NSWSC 89; Mempoll Pty Ltd,
Anakin Pty Ltd and Gold Kings (Australia) Pty Ltd [2012]
NSWSC 1057); and
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- when disclosure sooner rather than later is required for
the ‘just, quick and cheap resolution of the issues in dispute’
(RSA (Moorvale Station) Pty Ltd v VDM CCE Pty Ltd [2013]
NSWSC 534).

Generally, discovery is ordered after the close of pleadings,
after the real issues in dispute have been identified, but prior to
the parties having exchanged evidence. The court’s order must
specify the class or classes of documents of which discovery is
to be given (UCPR r 21.2(1)(a)).

Interrogatories
Another process for discovery is by way of interrogatories,

whereby a party or its representative is required to answer (in
writing and on oath) a specific set of questions prior to the trial.
Answers (or certain parts of answers) to interrogatories may

be tendered against the answering party as evidence (UCPR r
226).

Subpoenas
Subpoenas can be issued requiring a person to attend court to

give evidence and/or to produce documents. Leave of the court
is required for a party to issue a subpoena. Applicants seeking
leave to issue a subpoena must adequately set out the reasons
why the subpoenaed documents or the subpoenaed person’s
evidence would be relevant to the proceedings. The court will
also make an order as to who has access to the documents
produced on subpoena and on what terms.

Notice to produce
In the absence of an order for discovery, a party may serve

on another party a notice to produce for inspection, any
document or thing referred to in an originating process,
affidavit, statement or pleadings filed or served by the other
party or any other documents relevant to a fact in issue (UCPR
r 2110). Unless the court orders otherwise, a party served with
a notice to produce for inspection must, within a reasonable
time after being served with the notice (usually 14 days),
produce the documents for the other parties’ inspection, or, in
respect of any documents not produced, serve a notice stating
that a certain document or documents are privileged or that
the document or documents are not in that party’s possession
(UCPR r 2111).

4.4  Privileged documents

At common law, legal professional privilege protects
confidential information and communications between a lawyer
and their client from compulsory production in the context

of legal proceedings. Common law privilege protects
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communications made between a lawyer and client during
the pre-trial evidence gathering process, including by way of
discovery and subpoena.

Legal professional privilege (also known as client legal privilege)

Generally, correspondence and documents between

a lawyer and their client are privileged and cannot be used

in court proceedings unless the client gives their consent or
the privilege is waived. The common law concept of client legal
privilege is now reflected in sections 118 and 119 of the Evidence
Act 1995 (NSW). Confidential communications may not

be given in evidence or otherwise disclosed by a lawyer if

the communications (including documents) were made:

- toenable the client to obtain, or the lawyer to give, legal
advice (advice privilege) (Evidence Act 1995 (NSW) s 118); or

- with reference to litigation that is currently taking
place or litigation that was contemplated, at the time
the communications were made (litigation privilege)
(Evidence Act 1995 (NSW) s 119).

Without prejudice privilege
The basis of “without prejudice” privilege is to encourage

parties to resolve disputes and reach settlement by allowing
opposing parties and their lawyers to speak openly and

make concessions, with the comfort of knowing that

the communications cannot be used in court if the negotiations
fail to achieve a settlement. For without prejudice privilege to
apply, the communication must have been made in the course
of a genuine attempt to resolve the dispute. The court will

look to the surrounding circumstances in deciding whether
protection will apply.

Common interest and joint privilege
Common interest privilege applies to communications between

parties who share a ‘common interest’, for example, companies
that form a group of companies; an insured and its insurer; or
an agent and its principal. Common interest privilege applies

in such situations, despite the fact that the parties may have
different interests and views.

Joint privilege applies where one or more parties retain

the same solicitor, or share a joint interest in the subject

matter of a communication over which privilege is claimed, to
the extent that they could have instructed or retained the same
solicitor. Privilege in such a case belongs to all of the parties,
and all parties must agree to waive privilege in order for
privilege to be waived.

5. REMEDIES

51 Dismissal of a case before trial

Strike out

A claim may be struck out if it does not comply with UCPR 14.28
- namely, where it discloses no reasonable cause of action;

has a tendency to cause prejudice, embarrassment or delay;

or is otherwise an abuse of process of the court. UCPR 14.28
looks to the form of the pleading, rather than the substance of
the party’s claim. The strike out application is brought by way of
notice of motion. The court will ordinarily take all the allegations
of fact that are set out in the claim as accepted. If there is

a prospect that the defects in the defence can be cured by
amendment, it is likely that the court will grant leave to amend
rather than strike out the pleading.

Strike out under UCPR 14.28 will not prevent the plaintiff
commencing a fresh set of proceedings.

Summary dismissal
To have the plaintiff's claim finally disposed of with a judgment,

an application may be made under UCPR 13.4 which permits
a claim to be struck out and the proceedings dismissed
where the proceedings are frivolous or vexatious; disclose

no reasonable cause of action; or are an abuse of process of
the court. The application is made by way of notice of motion
and affidavit in support. A court will only grant summary
dismissal in the clearest of cases.

5.2 Interim or interlocutory

injunction before a trial

- The applicant must identify the legal or equitable rights
which are to be determined at trial and in respect of which
final relief is sought: ABC v Lenah Game Meats Pty Ltd (20071)
208 CLR 199.

« The applicant must make out a prima facie case (i.e. that
there is a “serious question to be tried”): Beecham Group Ltd
v Bristol Laboratories Pty Ltd (1968) 118 CLR 618; American
Cynamid Co v Ethicon Ltd [1975] AC 396.

- The applicant must show that the balance of convenience is
in favor of granting the relief. Relevant matters may include
whether irreparable harm will be suffered by the plaintiff if
the relief is not granted; whether damages will be a sufficient
remedy and whether the defendant will be in a position
to pay such damages if ordered; whether delay in making
the application has or may prejudice the defendant in some
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way; whether the interlocutory relief sought would overturn
or merely maintain the status quo; and the sufficiency of
the plaintiff's undertaking as to damages.

+ Finally, an applicant will usually be required to give the usual
undertaking as to damages, the terms of which are set out in
UCPR 25.8.

5.3

A number of interim remedies and orders are available where
there is a risk that a party or third party will leave the jurisdiction,
or remove or deal with their assets in a manner that is likely to
interfere with the applicant’s ability to enforce a judgment and
recover damages or prospective damages.

Interim attachment orders

Search orders (also known as Anton Piller orders)

Ordinarily, an Anton Piller order is made ex parte and compels
the respondent to permit persons specified in the order to enter
the relevant premises and search for, inspect, copy, and/or
remove the things described in the order. Anton Piller orders are
a particularly intrusive remedy, designed to preserve evidence
pending a hearing.

Specific rules relating to Anton Piller orders include
the following:

« The search party must include an independent solicitor
whose role is to supervise the search, a solicitor representing
the applicant, as well as any other relevant persons such as
independent computer experts, or persons able to identify
the things being searched for as identified in the order;

« The search party cannot include the applicant, or persons
related to the applicant including directors, officers,
employees or partners of the applicant (if a company);

- The order is required to be clear about the maximum
number of persons in the search party, which should be as
small as possible; and

- An application for a search order is required to be
accompanied by an affidavit in support, which must include:

- adescription of the things, or categories of things, and
the address or location of any premises in relation to
which the order is sought;

- why the order is sought, including why there is a real
possibility that the things to be searched for will be
destroyed or otherwise made unavailable for use in
evidence before the court unless the order is made;
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- the prejudice likely to be suffered by the applicant if
the order is not made;

- the identity of the independent solicitor appointed to
serve the order and supervise its execution; and

- who the applicant believes will be in occupation of
the premises at the time of the search.

Freezing Orders (also known as Mareva Orders)

A freezing order is also generally obtained ex parte, without
notice to the respondent, and prior to service of the originating
process. This is because notice or service may prompt the very
dissipation or dealing with assets that the freezing order seeks
to prevent.

An applicant for a freezing order is required to:

- prove that judgment has been given in its favor or that it has
a good arguable case on an accrued or prospective cause
of action. A good arguable case is “one which is more than
barely capable of serious argument, and yet not necessarily
one which the judge believes would have a better than 50
percent chance of success” (Ninemia Maritime Corp v Trave
GmbH & Co KG [1984] 1 All ER 398 at 404);

- prove that there is a danger that a judgment or prospective
judgment will be wholly or partly unsatisfied because
the judgment debtor or prospective judgment debtor might
abscond, or the assets might be removed, disposed of, dealt
with or diminished in value;

- where the order is sought against a third party, the applicant
must prove that there is a danger that its judgment or
prospective judgment will be wholly or partly unsatisfied
because:

- the third party holds, or is using, or exercising, a power
of disposition over assets of the judgment debtor or
prospective judgment debtor;

- the third party is in possession of, or in a position of
control or influence concerning, assets of the judgment
debtor or prospective judgment debtor; or

- there is or may ultimately be available to the applicant as
a result of a judgment or prospective judgment, a process
whereby the third party may be obliged to disgorge
assets or contribute towards satisfying the judgment or
prospective judgment.

+ address the form of the order, including the value of frozen
assets, exclusion of dealings with assets for living; legal and
business expenses and pre-order contractual obligations;
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the duration of the order; and liberty to apply;

- provide an undertaking as to damages as well as any other
appropriate undertakings; and

- onan ex parte application, make full disclosure of all material
facts.

5.4 Other interim remedies

Interlocutory injunctions
An application for an interlocutory injunction will often be

made at the commencement of or during the course of
proceedings, by way of notice of motion in the proceedings,
served on the party against whom the order is sought. As with
applications for freezing or search orders, often it is necessary
to obtain such interim injunctions as a matter of urgency before
the other side is notified, so as to prevent the subject property
or right being lost or diminished before the order is obtained. In
such circumstances, the application can be made ex parte.

In order to obtain an interlocutory injunction, the applicant
must establish the following:

- that there is a prima facie case, specifically “that there is
a serious question to be tried”;

- that attempts to rectify the situation other than by order
have failed;

- that there is a reason for urgency, and that the applicant has
acted promptly;

- that the balance of convenience is in favor of granting

the relief. Matters that will be taken into account may include:

- whether irreparable harm will be suffered by the applicant
if the relief is not granted;

- whether damages will be a sufficient remedy;

- whether the defendant will be in a position to pay
damages if ordered;

- whether delay in making the application has or may
prejudice the defendant;

- whether interlocutory relief sought would overturn, or
merely maintain the status quo; and

- the sufficiency of the plaintiff's undertaking as to damages.

- that the applicant is prepared to give the usual undertaking
as to damages, and that they have the means to make good
on that undertaking.

5.5 Remedies at trial

Declarations/orders

A court may grant a declaration as to the proper construction of
a contract, a contractual term, an entitlement to property, or in
regards to a right to revenue from property. Declarations are not
subject to the usual discretionary considerations by the court in
relation to the grant of remedies. Once it is shown that a grant
of declaration is justified, the court must grant the relief (Bass v
Permanent Trustee Company Ltd (1999) 18 CLR 334).

Specific performance
An order for specific performance is a discretionary remedy,

whereby the party to whom the order applies is forced

to perform its obligations under the original contract or
agreement and according to the terms of the agreement.
The remedy is useful to compel the execution of a contract;
in circumstances whereby a certain definite action is required
to be done before the transaction is complete. The remedy is
only available where complete relief can be given (i.e. where
it is possible for the contract to be carried into full and final
execution) so that the parties may be put in the position
contemplated by their agreement.

The court will look to the existence of a binding agreement
between the parties, whether the defendant has breached or
has threatened to breach the agreement, and whether or not
damages would be an adequate remedy for such a breach.
However, even where the above issues are satisfied, the court
has discretion to refuse to grant relief of specific performance
(for example, where the grant of the order may have an
adverse effect on a third party, where the defendant is entitled
to rescind the contract, or where the plaintiff is also in breach
of contract).

Account of profits
An order for account of profits may be made where a party has

made a profit, between it and the plaintiff, which it is not entitled
to retain. This order requires the defendant to ‘account’ for

the profits made out of its wrong, such as in the case of breach
of trust, or breach of fiduciary duty. An order for account of
profits does not require that the plaintiff have suffered a loss as
a result of the defendant’s conduct.

Damages
Damages are awarded as a monetary sum, paid to a successful

plaintiff as compensation for damage sustained. A fundamental
principle of damages is the principle of ‘restitutio in integrum’
that damages should represent no more and no less than

the plaintiff's actual loss. In the case of damages for breach of
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contract, damages are viewed as a ‘'substitute for performance’.
Their purpose is to put the plaintiff in the same position they
would be in had the contract been properly performed.
Liquidated damages are available where the loss suffered can
be particularized as being payable; otherwise, the onus is on
the plaintiff to quantify damages.

Punitive damages
Damages for breach of contract are rarely punitive in

nature. On rare occasions a court may award damages of

a punitive nature in a breach of contract matter where a loss
of expectation has occurred. ‘Aggravated damages’ may be
awarded to a plaintiff who has suffered distress as a result
of the behavior of the defendant at the time of committing
the wrong and thereafter. ‘Exemplary damages’ may be
awarded where the court disapproves of the defendant’s
conduct and it is appropriate to make a specific award

for damages as a means of deterrence in relation to

the defendant or others.

The other circumstance in which punitive damages may
be awarded is in the case of regulatory action commenced
by a regulatory authority such as the Australian Prudential
Regulatory Authority (APRA), Australian Securities and
Investments Commission (ASIC), or the Australian Taxation
Office (ATO).

5.6 Security for costs

The power to order costs is discretionary, requires consideration
of the particular facts of the case, and is to be exercised
judicially and not arbitrarily, capriciously or so as to frustrate
legislative intent. The following (non-exhaustive) list of
principles are relevant to the exercise of the court’s discretion:

« The basic rule is that a natural person who sues will not be
ordered to give security for costs: Oshlack v Richmond River
Council [1998] HCA 1.

- Impecuniosity of the corporate plaintiff: Fiduciary Ltd v
Morningstar Research Pty Ltd (2004) 208 ALR 564.

- Bona fides of the claim and reasonable prospects of
success. As a general rule, where a claim is prima facie
regular on its face and disclosed a cause of action, then
in the absence of evidence to the contrary, the court
should proceed on the basis that the claim is bona fide
and has reasonable prospects of success: Fiduciary Ltd
v Morningstar Research Pty Ltd (2004) 208 ALR 564; KP
Cable Investments Pty Ltd v Meltglow Pty Ltd (1995) 56
FCR 189.
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- Whether the effect of an order for security for costs would
stall or end the plaintiff's claim. It is appropriate to examine
whether the impecunious plaintiff is, in reality, the defender
in the proceedings, not the attacker.

- Whether the plaintiff's lack of funds has been caused or
contributed to by the defendant: Fiduciary Ltd v Morningstar
Research Pty Ltd (2004) 208 ALR 564

« Whether the plaintiff is suing for the benefit of other
persons who are immune from the burden of an adverse
costs order: Idoport Pty Ltd v National Australia Bank Ltd
[2001] NSWSC 744.

+ Where a plaintiff is ordinarily resident outside Australia and
has no assets in the jurisdiction, there must be weighty
reasons why an order for security for costs should not be
made: UCPR 42.21(1).

« Whether there has been delay by a defendant in bringing an
application for security: Idoport Pty Ltd v National Australia
Bank Ltd [2001] NSWSC 744.

6. FEES AND COSTS

6.1 Legal fees

Hourly billing is the predominant legal fee structure. Pursuant
to the Legal Profession Uniform Law (NSW), solicitors are
permitted to charge fees for legal services that are fair and
reasonable. Lawyers are entitled to calculate costs in any of
the following ways:

« fixed fee;
- hourly rate;
- capped hourly rate;

- onano win, no fee basis (however the client will usually still
be required to pay for reasonable expenses); or

- any other structure as negotiated between the lawyer and
client to suit the specific circumstances of the case.

Lawyers are also entitled to charge clients for expenses
incurred on behalf of the client, such as counsel's fees and
court filing fees.

Fees are not fixed by law, although they are regulated in some
areas of law, such as workers compensation claim, and grant
of probate (see for example, Workers Compensation Regulation
2010 (NSW), Schedule 7).
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6.2 Funding and insurance for costs

Typically, litigation is funded by the parties to proceedings.
However, third party litigation funding has become
increasingly prevalent in Australia in recent years. Third
party litigation funding enables a potential litigant, or class
of litigants (in the case of a class action), to litigate a matter
where the cost of litigation would otherwise prevent them
from pursuing their claim.

There are a number of litigation funding companies
operating in Australia, including IMF Bentham, Litigation
Capital Management (LCM), Litigation Funding Solutions and
Litigation Lending.

Generally, the litigation funding company enters into

a contract with one or more potential litigants, pays the cost

of the litigation and accepts the risk of having to pay the other
party’s costs if the case is unsuccessful. If the case is
successful, the litigation funding company is paid an agreed
share of the proceeds (after reimbursement of costs). The share
that is paid to the litigation funder is generally between one-
third and two-thirds of the proceeds.

Litigation insurance is also available in Australia, and again

is becoming increasingly prevalent within the Australian

legal market. Insurance products are available to cover

the legal costs incurred in bringing or defending litigation,
including the defendant’s costs and disbursements, as well as
the plaintiff's disbursements. Companies operating in Australia
include JLT, Litigation Insurance and LCM Litigation Fund.

6.3 Cost award

The general rule is that costs follow the event, meaning that

a successful party has a reasonable expectation” of being
awarded costs against the unsuccessful party (Oshlack v
Richmond River Council (1998) 193 CLR 72 at [67] and [134]).
However, costs cannot be recovered without a court order (Civil
Procedure Act 2005 (NSW), s 98(2)).

Costs generally refer to the costs payable in relation to

the proceedings (including interlocutory applications and
hearings) including fees, disbursements, expenses, and
remuneration (Civil Procedure Act 2005 (NSW), s 3). The object
of party-party costs (or costs on an ordinary basis) is to
compensate the successful party for having to pursue or
defend their rights in court (known as the ‘indemnity principle”).

Subject to s 98(1) of the Civil Procedure Act 2005 (NSW):

- costs are in the discretion of the court;

- the court has full power to determine by whom, to whom,
and to what extent costs are to be paid; and

- the court may order that costs are to be awarded on
the ordinary basis or on an indemnity basis.

While costs orders may be made at any time, they are not
‘assessed’ until the end of proceedings. At this stage, judges
are required to determine whether or not costs should follow
the event, and if so, whether the award for costs should

be restricted to party-party costs, or extend (by reason of
the indemnity principle) to the payment of solicitor-party
costs.

Calderbank offer / offer of compromise

A Calderbank offer (Calderbank v Calderbank [1975] 3 All ER
333) is an offer of settlement made by one party to another
party, on a without prejudice basis, save as to costs. The offer
may be made in writing or orally, however it will carry more
weight if made in writing. If the offer is not accepted, the court
has discretion with respect to an order for costs after

the event, dependant upon the existence of two elements:

- whether there was a genuine offer of compromise; and

- if so, whether it was unreasonable for the offeree not to
accept it?

Where a party has unreasonably failed to accept a Calderbank
offer, evidence of the offer (the letter) may be tendered by

the offeror in support of an application for a special order for
costs.

UCPR Part 42, Division 3 provides a formal method by

which a party can make an offer of compromise. An offer

of compromise under the UCPR provides an alternative to
the more informal Calderbank letter, and provides a relatively
certain consequence as to costs pending the outcome of
the proceedings.

Calderbank offers and offers of compromise are seen as

a way to encourage early settlement, in that a party who
unreasonably fails to accept an offer to settle will be liable to
costs as a consequence of such unreasonable conduct. They
are also intended to provide a form of relief to the party who
incurred costs unnecessarily after making an offer to settle
at an earlier stage of the proceedings. An offer of settlement
made by Calderbank offer leaves costs in the discretion of
the court. Whereas an offer of compromise made under
UCPR Part 43, Division 3 provides a more certain outcome as
to costs.
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6.4 Cost interest

Interest is payable on an amount due under an order for costs
in two scenarios, either:

the amount of costs up to the judgment; or
after judgment.

Part 7, Division 3 of the Civil Procedure Act 2005 (NSW) and r
36.7 of the UCPR deals with the payment of interest.

Pursuant to s 100(1) of the Civil Procedure Act 2005 (NSW),
the court may include interest in the amount for which
judgment is given, calculated at such rate the court thinks fit:

on the whole or any part of the judgment amount; and

for the whole or any part of the period from the time
the cause of action arose until the time judgment takes
effect.

This rule applies in the proceedings for the recovery of money,
including any debt, damages, or the value of any goods.

Similarly, section 101(1) of the Civil Procedure Act 2005 (NSW)
outlines the payment of interest on costs awarded after
judgment has been made.

Interest is calculated at the prescribed rate (the rate of interest
prescribed by the uniform rules for the purposes of this
section), or at any other rate that the court orders, as from

the date that the order was made (or any other date that

the court orders).

The prescribed rate from 1 January to 30 June in any year and
from 1 July to 31 December in any year, is 6% above the cash
rate last published by the Reserve Bank of Australia before that
period commenced (UCPR r 36.7).

The Local Court may not order the payment of interest up to
judgment in any proceedings in which the amount claimed is
less than $1000.

7. APPEAL

71 Appeal

The New South Wales Court of Appeal hears applications for
leave to appeal, and appeals from single judges of the Supreme
Court of New South Wales, and also from other NSW courts and
tribunals. The Court of Appeal sits in panels, usually comprising
three judges of appeal. If the judges do not reach an agreement
on appeal, the majority view prevails.
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If a party has a right to appeal to the Court of Appeal,

the party is required to file a notice of appeal, or

a summons seeking leave to appeal, within 28 days of
the judgment (UCPR, r 50.3, r 50.12). The appealing party
must serve the respondents to the appeal, as well as

the court or tribunal that the party is appealing from, with
a sealed copy of the appeal (UCPR 51.42).

In many cases, it is a requirement that parties obtain leave
before being permitted to appeal (Supreme Court Act 1970
(NSW), s 101(2)). In order to obtain leave, the appealing party
is required to file a summons seeking leave to appeal, and
serve the respondents to the appeal, as well as the court or
tribunal that the party is appealing from with a sealed copy
of the summons seeking leave to appeal received from

the registry (UCPR 51.42).

The summons seeking leave to appeal must state whether

the appeal applies to the whole, or part only, and what part

of the decision of the court below, as well as what decision

the plaintiff seeks in place of the decision of the court below.
The summons must also contain a statement of the nature of
the case, the reasons why leave should be given, and briefly set
out the grounds relied upon in support of the appeal, including
any grounds on which it is contended that there is an error of
law in the decision of the court below (UCPR r 50.12).

8. ENFORCEMENT OF JUDGEMENT

8.1 Enforcement of judgment

A number of options are available to a party seeking to enforce
a judgment debt.

Where a judgment debt is owed by an individual, bankruptcy
proceedings can be initiated by a judgment creditor in
attempt to enforce a judgment. Bankruptcy proceedings are
heard by the Federal Court of Australia or the Federal Circuit
Court. The judgment creditor must file a Creditor’s Petition
with the Federal Court or Federal Circuit Court, in order to
initiate proceedings to have the judgment debtor declared
bankrupt. The onus is on the judgment creditor to prove to
the court that the judgment debtor is unable to pay their
debts. The creditor must provide a copy of the Creditor’s
Petition to the judgment debtor. Both parties are required to
attend court on the date specified in the Creditor’s Petition.

At the hearing, the court will decide whether or not
the judgment debtor has committed an act of bankruptcy.
The court will consider whether:
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- thejudgment debtor is in fact the person or entity who owes
the judgment creditor the money;

- the amount of the debt shown in the bankruptcy notice
(issued by the Australian Financial Services Authority (AFSA))
is correct; and

- whether the person or entity is able to pay the debt.

A judgment debtor may agree to be made bankrupt, in

which case the court will make an order declaring the debtor
bankrupt. Alternatively, the judgment debtor may not agree to
being made bankrupt, in which case the debtor will be required
to explain and provide reasons to the Court at the hearing as to
why they do not agree to being made bankrupt.

If the judgment debtor is declared bankrupt, the debtor is
released from their responsibility for most of their existing
debts; however, their assets and control of their finances will be
handed over to an appointed trustee, who may sell the debtor’s
assets to pay their creditors.

Garnishee order

A garnishee order is an order to a bank, or the employer of

a judgment debtor, to deduct money from the bank account,

or the employee’s wages for the amount owing over a period of
time. A garnishee order permits the attachment, to the extent of
the amount outstanding under the judgment, of all debts that
are due or accruing from the garnishee to the judgment debtor
at the time of the order.

Any amount that is a credit to the judgment debtor in a financial
institution is considered a debt owed to the judgment debtor
by that institution and may be attached to the judgment.

Not all types of debt are able to be attached under a garnishee
order. For instance, the following debts are excluded:

- money alleged to be due as a result of an insurance claim;
- averdict for damages (although a judgment is allowed); and

« an entitlement to costs under a costs order.

Examination notice

An examination notice is used as a means of gathering
information about the financial circumstances and ability to pay
back the money owed by that person.

Writ of execution, or writ for the levy of property

A writ of execution involves the sheriff taking and selling

the property of the person from whom the money is owed.
Where there are also additional costs involved, these are added
to the amount owing.

Corporations

A judgment debt against a corporation can give rise to
winding up proceedings. The initial step requires serving
the company with a statutory demand to reclaim the debt.
If the debt remains unpaid 21 days after service of

the statutory demand, there is a rebuttable presumption
that the company is insolvent (Corporations Act 2001,
459C(2)). This forms the basis for making an application
for a winding up order which can be commenced in
either the Supreme or Federal Court (Corporations Act
2001, 459E(2)).

9. ALTERNATIVE (OR APPROPRIATE)
DISPUTE RESOLUTION (ADR)

91 ADR procedures

Mediation is the most widely used form of ADR in Australia,
including in respect of large commercial disputes. As noted
below, generally courts will require parties to participate in
mediation at some point before proceedings progress to

a hearing.

A second important avenue for ADR is under the uniform
Commercial Arbitration Acts, pursuant to which parties are
prevented from commencing litigation in breach of a valid
commercial arbitration agreement.

The success rate of ADR (in its various forms) in Australia is
cited as between 65 - 90%. As one of Australia’s pre-eminent
Senior Counsel, Campbell Bridge, has noted:

Virtually all cases now settle before the commencement of

the hearing... Of the relatively few matters that now proceed

to hearing in our superior courts, virtually none do so without
at least one mediation on the way. (Comparative ADR in

the Asia-Pacific - Developments in Mediation in Australia’, ADR
Conference Singapore 4-5 October 2012).

9.2 Costsin ADR

If the proceedings are referred for mediation, the court may
make an order as to the payment of the mediator’s costs or, in
any other case, the parties may agree among themselves as to
the proportions of same: Civil Procedure Act, s 28.

In non-court referred ADR, generally the parties agree as to
the proportions of costs to be borne between them, or it may
be set out in contract.
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9.3 ADR and the court rules Third party providers of ADR services (including for commercial

Generally, courts will require parties to participate in ADR
(specifically, mediation) at some point before proceedings
progress to a hearing. However, ADR is not an obligatory part

of every proceeding. For example, in NSW a court may refer

the proceedings for mediation (with or without consent of

the parties) “if it considers the circumstances appropriate”

(Civil Procedure Act 2005 (NSW), s 26.). If proceedings have

been referred for mediation, the parties must participate in

the mediation in good faith (Civil Procedure Act 2005 (NSW), s 27.).

9.4 Evidence in ADR

Generally, new evidence is not led in mediations, with the parties
relying on evidence served up to the date of the mediation.
Generally, these documents are agreed between the parties,

and provided to mediators for review prior to the mediation.
Mediations are almost always confidential or without prejudice by
agreement between the parties which prevents anything said in
a mediation being admitted into evidence.

For commercial arbitrations under the uniformm Commercial
Arbitration Acts, the parties are free to agree on the procedure to
be followed by the arbitral tribunal in conducting the proceedings
- failing this, the tribunal may conduct the tribunal in the manner
it considers appropriate (including in respect of the admissibility
and weight of any evidence): Commercial Arbitration Act 2010
(NSW), s 19. Standard confidentiality obligations are generally
presumed to apply unless the parties opt out: Commercial
Arbitration Act 2010 (NSW), s 27E - 271.

9.5 ADR reform

Australian jurisdictions have gone through a significant amount of
dispute resolution reform in the last 10-15 years (see, for example,
the enactment of the Uniform Civil Procedure Rules 2005 (NSW)).
Currently, the courts are primarily concerned with a shift towards
electronic management of proceedings - including appearances,
filing and document management. Some jurisdictions are more
progressed in this shift than others - compare, for example,

the Victorian pre-trial review hearing procedures already in place
to the NSW pre-trial review hearing procedures only now being
trialled for small claims in the Local Courts.

9.6 ADR organizations

For mediations in most types of dispute, parties generally
engage Queen’s Counsel / Senior Counsel or an accredited
mediator to act as mediator.
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arbitrations) include: Australian Disputes Centre, Institute of
Arbitrators and Mediators Australia, ACCESS Programs Australia
Ltd and LEADR.
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Belgium

Yolande Meyvis, Aurore Ancion, Samuel

Berneman and Laurens Engelen

1. MAIN DISPUTE RESOLUTION METHODS

11 Inyour jurisdiction, what are the central
dispute resolution methods used to
settle large commercial disputes?

In Belgium, the main avenues used to resolve large commercial
disputes are litigation, arbitration, mediation and negotiation.

Litigation

The Belgian court system forms part of the civil law tradition,
meaning that litigation is subject to codified rules. The main
national rules regarding civil litigation are codified in the Judicial
Code ("Gerechtelijk Wetboek / Code Judiciaire”) of 10 October
1967.

As a civil law country, Belgium has a civil legal order and

a separate administrative legal order. In the civil legal order,
there are 229 justices of the peace, 15 police courts, 13 courts
of first instance, 9 labour courts, 9 courts of commerce, 5
courts of appeal, 11 assize courts, 5 labour courts of appeal and
one court of cassation. Besides these civil law courts, there

are also specialized administrative courts. Territorially, Belgium
is divided into 27 regions, referred to as “arrondissementen /
arrondissements”. Proceedings are held in Dutch in Flanders, in
French in Wallonia, and in one of either language in Brussels-
Capital, depending on the language opted for by the parties.
Special language rules exist for courts in the German-speaking
region of Belgium.

Arbitration

Arbitration presupposes the entering into an arbitration
agreement by parties. This could be inserted as an arbitration-
clause to an agreement. There are two types of arbitration,
namely ad hoc arbitration and institutional arbitration. For more
information, see responses to questions 10.1 - 10.5.

Mediation

The essential feature of mediation is its confidentiality. Contrary
to arbitration, mediation may be ordered by a court, but

may also take place voluntarily. For more information, see

the responses to questions 101 - 10.5.

Negotiation
Large commercial disputes are also settled following intensive

negotiations usually between the lawyers of the parties
concerned. An advantage of this method of dispute resolution
is that all negotiations between lawyers are strictly confidential.

2. COURT LITIGATION

21 What are the limitation periods in your
jurisdiction and how are they triggered?

Limitation periods are certain pre-defined time periods after
which a claim can become time-barred. Whereas the specific
limitation period differs from claim to claim, most contractual
claims become time-barred within a period of ten years.
Generally, the ten-year limitation period of ten years is more
generally the default limitation period for claims based on

a personal right. Most claims relating to extra-contractual
damages (i.e. tort) have a five-year limitation period, usually
commencing upon discovery of the damages.

In Belgian civil law, a limitation period can be interrupted
in two main ways. The interruption of a limitation period
means that the limitation period is reset. First most acts of
procedure lead to the interruption of the limitation period.
However, this legal consequence is limited to the parties
involved in the dispute at hand. Second, a limitation period
can be suspended for certain periods of time, meaning
that the limitation period will be temporarily frozen during
the period of suspension.

2.2 What is the structure of the court where
large commercial disputes are heard?
Are there special divisions in this court
that hear particular types of disputes?

The court of commerce is a specialized civil court of law,
competent for all disputes between enterprises, as well as any
disputes relating to bankruptcy and judicial reorganization.
Appeals against judgments of the court of commerce are heard
by the courts of appeal.

The court of commerce consists of one professional judge
and two lay judges, who are recommended by representative
professional associations and appointed by the court itself.

From an internal organizational point of view there are specific
chambers dealing with e.g. IP matters, tax, etc. It is also possible
to bring certain claims before the president of the court of
commerce. The cases in which the president of the court of
commerce is competent to rule on his own are exhaustively
described in the Judicial Code. They are regarded as
jurisdictional issues. Mostly, they relate to time-pressing cases
such as summary court proceedings heard by the president of
the commercial court.
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2.3 Can foreign lawyers conduct cases in your
jurisdiction’s courts where large commercial
disputes are usually brought? If yes, under
what circumstances or requirements?

The conditions under which foreign lawyers may appear before
a court of commerce are the same as conditions under which
foreign lawyers may appear before most Belgian courts.

In Belgium, only registered lawyers and trainee-lawyers may
plead before courts. This means that, in order to be allowed to
plead before a Belgian court, a lawyer must be registered with
a bar association, which requires having completed a three-
year traineeship. In addition to the Belgian lawyer registers
with the relevant bar associations, Belgium has an EU-list

and B-list for foreign lawyers. While these foreign lawyers are
allowed to provide legal services, they may not plead before

a Belgian court, except in cooperation with a registered Belgian
lawyer and on the condition that they have been introduced to
the president of the court concerned.

In any event, all procedures are in one of the official languages
of Belgium: Dutch, French or German. Any lawyer appearing
before a court must master the language of the court.

3. FEES AND FUNDING

31 How do legal fees work in your
jurisdiction? Are legal fees set by law?

There are no legal requirements concerning legal fees.
However, there are however ethical rules which all lawyers
must abide by relating to fees, such as the prohibition on
accepting cases on a "no win, no fees” basis. However, lawyers
are permitted to arrange for the payment of additional fees if
a dispute results in a positive outcome for that party.

3.2 How is litigation typically funded?
Is third party funding and insurance
for litigation costs available?

In Belgium, lawyers are, in principle, free to determine their
honorary fees. There are no minimum fees, and lawyers may
calculate their fees as they choose (i.e. on an hourly basis, on

the basis of the value of the case, based on services performed,

a fixed fee, an annual contract or any combination of these
calculation bases). It is, however, prohibited to enter into a so-
called no win, no fee arrangement.

There is no legal framework applicable to the issue of third party
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funding. Therefore, despite such funding not being prohibited,
there are a number of practical difficulties. For example, Belgian
lawyers are subject to stringent client-lawyer confidentiality
duties, which could hinder third party funding. As “no win, no
fee” arrangements usually go hand in hand with third party
funding in other jurisdictions, the absence of a legal arrangement
concerning third party funding in Belgium may be explained by
pointing to the prohibition to enter into such arrangements.

There are, however, multiple examples of legal insurance
coverage. Most mandatory insurance in Belgium, (e.g. car
insurance) comes with some kind of legal insurance. Stand-
alone legal insurance is also available, but are rarer in Belgium.

The Belgian legal system also contains rules on the possibility of
fee-shifting during legal proceedings.

Pursuant to relevant Belgian rules contained in the Judicial
Code, each final judgment refers to expenses, which are
assigned to the party found in the wrong by the judge.

The Judicial Code explicitly states that no case is final

until a decision on expenses is issued. Litigation expenses
include: various court fees, registration duties, stamp duties,
prices for emoluments, prices for authenticated copies,
expenses covering investigation measures, expenses for
travelling of judges and clerks when visiting certain places
has been imposed on the judge’s order and, if applicable,
mediator fees. It does not cover fees of the counterparty’s
legal counsel However, in 2008, a forfaitar fee was created,
to be paid to the counterparty to partially cover these legal
fees. This fee is referred as “litigation remuneration” and is
determined as a fixed fee per category of costs of a dispute.
This fixed fee can then be raised and lowered in case of
special circumstances, such as an unreasonable attitude
during the proceedings (which would raise the fixed price)
or an opposing party enjoying the benefit of pro bono
representation (which brings the fixed fee to its legally
defined minimum).

4. COURT PROCEEDINGS

41 Are court proceedings open to
the public or confidential? If public,
are there any exceptions?

In principle, all court proceedings in Belgium are open to

the public. This general rule has been explicitly included

in the Belgian constitution, and was traditionally seen as

the emanation of the legal principle of judicial fairness and an
unprejudiced working of the judicial branch of the government.
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There are however many possible exceptions to this general
rule. In essence, the court may decide to close the proceedings
to the general public. Such court proceedings are referred to as
‘closed door proceedings”. Courts may decide to hear a case
behind closed doors in the event of possible endangerment of
the public order or public decency. In addition, any defendant
may request that his case be heard behind closed doors

if he fears that public treatment will damage his interests.

The competent court will first issue a decision on this request.
If granted, the proceedings will take place behind closed

doors, meaning that only the parties and their legal counsel are
allowed to be present during the proceedings.

4.2 Arethere any rules imposed on parties
for pre-action conduct? If yes, are there
penalties for failing to comply?

While there are no mandatory pre-action procedures imposed
by the Belgian judicial system, some examples of mandatory
pre-action conduct by the parties do exist. This usually relates
to the obligation to enter into mediation efforts. Examples
include cases where the parties have contractually agreed to
enter into mediation in case of any dispute prior to bringing
the dispute before a court, or where mediation efforts have
been mandated by the court.

In these cases, the failure to comply with this mandated pre-
action conduct will normally give rise to inadmissibility of a case
until this pre-action conduct has been complied with.

4.3 How does a typical court proceeding unfold?

Court proceedings are initiated by either a writ of summons
or a request. In most cases, the official serving of the writ
of summons to the counterparty is a legal formality to be
complied with before proceedings can be initiated.

This is usually followed by an introductory hearing, where

a time-frame concerning the further procedural steps is

agreed upon. Sometimes it is possible to plead the case

at the introductory hearing itself, or within a short term
thereafter. In all other cases, pleadings will only take place after
the exchange of written submissions between the parties,
usually over several rounds. A judgment will be issued following
the actual pleadings, against which appeal or opposition (in
case the opposing party was not present before the court in
first instance) may be brought.

It is not uncommon for proceedings in first instance to take up
to one and a half to three years. On appeal, the conclusion of
proceedings could take up to additional two or three years.

5. INTERIM REMEDIES

51 When seeking to have a case dismissed
before a full trial, what actions and on what
grounds must such a claim be brought?
What is the applicable procedure?

Whether or not a specific procedure exists for seeking to
have a case dismissed before a full trial depends on which
actions are brought before the court.

Dismissal based on lack of interest of the counterparty, or
lack of object of the claim, must be invoked before the court.
Usually, there is a legal requirement that these formal
arguments are invoked prior to substantive legal arguments.

When invoking incompetence of the judge before whom
the case was brought, the invoking party will usually have
to identify the competent court. Each judge is authorized
to rule on his own competence to hear a case. When

a judge declares himself incompetent to rule in a given
dispute, the court to which he will refer the case depends
on the party having invoked the claim of incompetence.
When this party indicates the competent court, the judge
may refer directly to this competent court. When this is
not the case, the judge will usually refer the decision to

a specialized court.

5.2 Can a claimant be ordered to provide
security for the defendant’s costs?

The Belgian Judicial Code does not contain any rules
concerning security for legal costs.

5.3 What interim or interlocutory injunctions are
available and what does a party have to do
in order to be granted one before a full trial?

Interim or provisional measures are available such as seizure of
assets and summary hearing. Generally, the requesting party
must be able to demonstrate irreparable harm and urgency in
the absence of this request being granted.

5.4 What kinds of interim attachment orders
to preserve assets pending judgment or
a final order (or equivalent) exist in your
jurisdiction and what rules pertain to them?

Any party wanting to preserve assets can request measures
aimed at providing some kind of protection against asset value
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diminution. In essence, there are four kinds of measures which
can be useful in this regard.

First, any creditor may request the court’s permission to impose
precautionary attachment. This is also known as a conservatory
order for attachment. By way of this measure, the debtor no
longer has power of disposal over his goods, however, he still
remains the owner thereof.

Second, in case of a dispute, parties can agree or be ordered by
the court to give the assets forming the subject of the dispute
in sequestration, meaning that these goods must be preserved
until a final judgment.

Third, in case of undivided property, parties may draw up an
inventory of their various shares therein.

Fourth, assets may be placed under a seal, meaning that they
may no longer be disposed of. The placement of assets under
a seal is ordered by a civil magistrate.

5.5 Are there other interim remedies
available? How are these obtained?

As stated in the response to question 5.3, Belgian procedural
law knows many applications of the concept of interim
measures. Generally, a party must be able to demonstrate
irreparable harm and urgency in the event of the requested
measure not being granted.

6. FINAL REMEDIES

6.1 What are the remedies available at trial?
What is the nature of damages, are they
compensatory or can they also be punitive?

Under Belgian law, the general principle is that of full
compensation. In essence, parties must be placed in the position
that they would have been had the behavior causing damage
not occurred. For this reason, the application of punitive
damages is generally rejected in Belgium, and the general rule of
compensatory damages continues to prevail.

7. EVIDENCE

71 Are there any rules regarding the disclosure
of documents in litigation? What
documents must the parties disclose to
the other parties and/or the court?
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The concept of discovery, as it exists in common law
countries, does not exist in Belgium. There is no general

legal requirement to disclose evidence to the other party

in the proceedings. However, the ethical rules applicable

to lawyers do prescribe that all relevant documents should
be disclosed to the other party. It should be noted that, in

the absence of such a disclosure, the counterparty which has
not been provided with the relevant documents may invoke

a violation of its rights of defense.

7.2 Arethere any rules allowing a party not to
disclose a document such as privilege?
What kinds of documents fall into this rule?

As set out in the response to question 71, the legal concept of
discovery does not exist in Belgium. The disclosure of relevant
documents to a counterparty is based on the legal principle of
good faith and is included as part of the ethical code binding
on lawyers. Pursuant to the Judicial Code, the disclosure of
documents to a counterparty may be refused on the basis of
a legitimate reason. An example of legitimate reason includes
client-attorney privilege, which prohibits a lawyer from
disclosing certain information to the counterparty.

7.3 How do witnesses provide facts to
the court, through oral evidence or
written evidence? Can the witness be

cross-examined on their evidence?

In civil law, witnesses must be allowed by the judge to provide
facts to the court. This is only possible when suggested by one
of the parties. Pursuant to the relevant procedural rules, witness
statements are only to be used to support facts, and may not
contain vague allegations. When accepted, a witness will be
summoned to appear in court and must take an oath prior to
giving his witness statement. The witness statement must be
given before a judge and a transcript thereof is to be added to
the court’s files.

Civil law does not provide for the possibility of cross-
examination. The counterparty may, however, suggest that
the court hear other witnesses who may contradict the initial
witness statement.

7.4 What are the rules pertaining to experts?

A court may appoint an expert to provide an opinion on matters
for which technical expertise is required. Expert opinions are
limited to technical matters and may not extend to matters of
law, for which only the courts are competent.
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The court may appoint such an expert at his own initiative,
or at the unilateral or joint request of one or both parties.
In the event that both parties agree on which expert is

to be appointed, the judge may only deviate from this
choice by way of a reasoned and motivated decision.

The costs are to be paid by the losing party. However,

the judge may however also rule that the costs are to be
borne by the party who, because of their behavior, has
necessitated the technical expertise to be requested (e.g.
by not coming forward with certain information or by falsely
providing wrong information). Experts may be challenged
or objected to for the same reasons as those that apply to
the challenging of judges.

When an expert is appointed, the decision for his appointment
must contain the scope of his task, his identity and

a description of the circumstances which necessitate his
appointment. If the judge deems it necessary or if requested
by one or more parties, the judge may organize an installation
hearing, where the expert is normally present and where
preliminary questions can be posed and answered.

The parties are required to cooperate in good faith with

the expert’s task. It is important to note that the expert
report is considered a contentious procedure, meaning that
both parties will get the opportunity to challenge certain
elements of the report. These comments must be submitted
within a reasonable time from the date of the expert report,
which is determined by the judge. The judge may request
that the expert provide more information verbally during

a pleading session.

8. OTHER LITIGATION PROCEDURE

8.1 How does a party appeal a judgment
in large commercial disputes?

Since large commercial disputes are subject to the same
procedural rules as other types of disputes before Belgian
courts, the rules on bringing appeal against these disputes are
similar to the ones applying to normal judicial proceedings in
Belgium, meaning that an appeal may be brought by the losing
party within one month from the notification of the judgment
in first instance. An appeal must be brought by way of a writ of
summons, served on the counterparty.

8.2 Are class actions available in your
jurisdiction? Are there other forms of
group or collective redress available?

Due to the traditional prohibition of a so-called actio popularis,
or a claim to defend the general interest, the individual interest
requirement has traditionally been interpreted quite strictly in
Belgium. In March 2014 however, Belgium introduced a class
action procedure, albeit limited to the legal area of consumer
law. Apart from this recently introduced procedure, there is no
legal procedure to achieve collective redress.

8.3 How are costs awarded and calculated?
Does the unsuccessful party have
to pay the successful party’s
costs? What factors does the court
consider when awarding costs?

There is no “winner takes all” principle in Belgian law. As set

out above, each final judgment must contain an allocation of
the litigation costs. Litigation costs include various court fees,
registration duties, stamp duties, prices for emoluments, prices
for authenticated copies, expenses covering investigation
measures, expenses for the travel of judges and clerks when
visiting certain places has been imposed by the judge’s order
and, if applicable, mediator fees.

Legal fees are generally not included in litigation costs,
however, since 2008, the concept of litigation remuneration has
been introduced in Belgium, setting certain fixed fees per total
amount of the claim involved.

8.4 How is interest on costs
awarded and calculated?

Legal interest applies to awarded costs. The legal interest is
determined by law and annually published in the Belgian Official
Gazette. For 2016, the legal interest stands at 2.25%.

8.5 What are the procedures of enforcement
for judgments within your jurisdiction?

Enforcement of a judgment is done by bailiffs who will notify
the debtor. In the absence of payment, the bailiff may organise
the sale of the assets of the debtor.

9. CROSS-BORDER LITIGATION

9.1 Do local courts enforce choice of law
clauses in contracts? Are there any areas of
law that override a choice of law clause?

Free choice of applicable law is the general principle set forth
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by the Belgian Code of Private International Law (Conflicts
of Law Code), however, the application of the choice of

law is denied if it would lead to a result which is apparently
irreconcilable with the ordre public of the Belgian legal order.

9.2 Do local courts respect
the choice of jurisdiction in a contract?
Do local courts claim jurisdiction over
a dispute in some circumstances,
despite the choice of jurisdiction?

The Belgian Code of Private International Law allows parties

to a dispute to submit the dispute to a foreign court. Pursuant
to article 7 of the Belgian Code of Private International Law,
Belgian courts must accept this choice of jurisdiction, unless

it is clear that the foreign decision cannot be recognized or
enforced in Belgium, or unless the Belgian courts determine
that the dispute is closely connected with Belgium and foreign
proceedings appear impossible or unreasonable.

9.3 What are the rules of service in your
jurisdiction for foreign parties serving
local parties? Are these rules of service
subject to any international agreements

ratified by your jurisdiction?

The applicable rules depend on whether the serving party is an
EU person, in which case EU law prevails, or a non-EU person, in
which case international agreements prevail.

Relevant EU law is laid down in multiple EU Regulations.

The relevant rules for non-EU persons are contained in
international agreements, such as The Hague Convention
concerning service abroad of judicial and extrajudicial
documents in civil or commercial matters made 15 November
1965, which has been ratified by Belgium.

9.4 What procedures must be followed when
a local witness is needed in a foreign
jurisdiction? Are these procedures
subject to any international conventions
ratified by your jurisdiction?

At the international level, it should be noted that Belgium is
not a signatory party to The Hague Convention of 18 March
1970 on the Taking of Evidence Abroad in Civil or Commercial
Matters. Accordingly, the only binding international rules
concerning the collection of evidence by a foreign court are
laid down in The Hague Convention of 1 March 1954 on civil
procedure. Pursuant to this Convention, the requesting judicial
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authority may request that the competent authority of another
signatory party obtain evidence or that perform some other
judicial act, by way of a letter of request. The execution of this
letter of request may only be refused if: (i) the authenticity of
the document is not established, (ii) the execution of the letter
does not fall within the functions of the judiciary in the State
of execution, or (iii) the executing State considers that its
sovereignty or security would be prejudiced by the execution.
In the execution of the request, Belgian law is to be applied,
unless a special method or procedure is requested which is not
contrary to the laws of the executing State.

At the European level, Belgium is bound by the provisions

of Council Regulation (EC) No 1206/2001 of 28 May 2001 on
cooperation between the courts of the Member States in

the taking of evidence in civil or commercial matters (OJ L 174,
2706.2001, p. 1-29). The relevant forms by which requests are
to be made pursuant to this Regulation are attached to it in
the form of several Annexes.

These requests for the taking of evidence are carried out by
applying Belgian judicial legal rules, or special procedure, if
requested, as long as it is not incompatible with Belgian law.

9.5 How can a party enforce a foreign
judgment in the local courts?

For non-EU judicial decisions, a declaration of enforceability

of foreign judicial decisions must be requested in line with

the relevant rules, contained in the Belgian Code of Private
International Law (the so-called Conflicts of Law Code).
Pursuant to article 23 of this Code, the Court of First Instance is
authorized to rule on requests for enforceability and recognition
of foreign judicial decisions, except for the enforceability

or recognition of a decision declaring insolvency, which is
reserved for the Court of Commerce. The recognition or
declaration of enforceability of a foreign judicial decision

may only be refused if (i) the consequence thereof would be
incompatible with the judicial ordre public, (i) the rights of
defense have been violated in coming to this decision, (iii)

the decision has only been obtained to escape application of
the legal rules identified pursuant to the Conflict of Laws Code
in a dispute where parties have not been able to determine

the choice of law freely, (iv) the decision may still be appealed
pursuant to the laws of the State where the decision has been
issued, (v) it is incompatible with an already existing Belgian
judicial decision or a foreign judicial decision that has already
been recognized or declared enforceable, (vi) the claim has
been introduced abroad after a similar claim has been brought
before a Belgian court between the same parties with the same
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subject, (vii) Belgian courts were exclusively authorized to rule
in the dispute at hand, (viii) the competence of the foreign
court was exclusively based on the presence of the defendant
or goods without any direct link to the dispute in the State

to which that judge belongs, or (ix) if the recognition or
declaration of enforceability would violate one of the legally
prescribed grounds for refusal in any of the following types of
cases: name change carried out abroad, foreign dissolution

of marriage, recognition of legal adoption determined and
carried out abroad, intellectual property, any ruling on the state
of existence of a Belgian legal entity and any foreign judicial
decision relating to insolvency.

For judicial decisions issued in other Member States, EU law
applies. In civil and commercial matters, Council Regulation
(EC) No 44/2001 of 22 December 2000 on Jurisdiction and

the Recognition and Enforcement of Judgments in Civil and
Commercial Matters provides for automatic recognition and
enforceability without any special procedure. In criminal cases,
the principle of mutual recognition of final decisions in criminal
cases applies between EU Member States.

In addition, Belgium has ratified the New York Convention of
10 June 1958 on the Recognition and Enforcement of Foreign
Arbitral Awards. This Convention applies to the recognition
and declaration of enforceability of foreign arbitral awards.
The judicial recognition or declaration of enforceability of

an arbitral ruling is regulated by article 1721 of the Belgian
Judicial Code.

10.ALTERNATIVE DISPUTE RESOLUTION

101 What are the most common ADR procedures
in large commercial disputes? Is ADR

used more often in certain industries?

To what extent are large commercial

disputes settled through ADR?

Under Belgian law, both arbitration and mediation can be
used as forms of alternative dispute resolution proceedings.
Recourse to ADR proceedings are more commonly used to
resolve disputes on highly complicated technical matters, (e.g.
in the energy sector).

The Belgian legal framework of both mediation and arbitration
can be found in the Judicial Code. Part VI (articles 1676 to
1722) covers the rules with respect to arbitration, while part VI
(articles 1724 to 1737) deals with mediation.

There are two types of arbitration, namely:

a. ad hoc arbitration, where the parties or the arbitrators
themselves determine and define the rules applicable to
the proceedings, insofar as they comply with mandatory
rules laid down in the Judicial Code, which further provides
the legal framework for ad hoc arbitration (article 1693 of
the Code). If certain aspects are not covered by the parties’
agreement, the arbitral tribunal itself shall determine
the procedural rules; and

b. institutional arbitration (e.g. ICC, CEPANI).

Mediation does not always occur on a voluntary basis. A court
may order mediation in pending proceedings if a request for
mediation was made by the parties, or of its own initiative but
with the consent of the parties.

10.2 How do parties come to use ADR?
Is ADR apart of the court rules or
procedures, or do parties have to agree?
Can courts compel the use of ADR?

Arbitration: Parties submit to arbitration following an arbitration
agreement. In other words, an arbitration proceeding may
only take place with the explicit agreement of all the parties
involved. This agreement can either be inserted as a clause

in an existing contract or the parties may enter into a specific
agreement to arbitrate once a dispute has arisen.

Mediation: As mentioned under the previous question,
mediation can occur both on a voluntary basis and on the basis
of a court order, subject to the agreement of the parties to

the proceedings.

10.3 What are the rules regarding evidence
in ADR? Can documents produced or
admissions made during (or for the purposes
of) the ADR later be protected from
disclosure by privilege? Is ADR confidential?

Mediation: One of the main characteristics of mediation is

the confidentiality of the process. The Belgian Judicial Code
provides that all documents drafted and all communications
made during, and for the purpose of, the mediation process are
confidential.

Parties to mediation proceedings, as well as their counsel, are
bound by a mediation privilege. This means that, except with
the unanimous consent of all parties, evidence used during
these proceedings may not be used in judicial, administrative,
arbitral or other proceedings
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Arbitration: Contrary to the rules on mediation in the Belgian
Judicial Code, there are no explicit rules which provide for

a disclosure privilege in arbitration proceedings. Nevertheless,
institutional arbitration proceedings are generally characterized
by their confidentiality. The parties are free to agree on
confidentiality and should do so or be subject to institutional
rules providing for confidentiality. if they wish to ensure
confidentiality. In other words, Belgian law does not prevent
information in arbitral proceedings from being disclosed

in subsequent proceedings. The parties are free to make
agreements on this issue.

10.4 How are costs dealt with in ADR?

In relation to the costs of arbitration proceedings, article 1713,
§6 of the Belgian Judicial Code stipulates that the final award
shall determine the costs of the arbitration and decide which
of the parties shall bear them, or in what proportion they

shall be borne by the parties. Unless otherwise agreed by

the parties, these costs shall include the fees and expenses
of the arbitrators, the fees and expenses of the parties’
counsel and representatives, the costs of services rendered
by the administrators of the arbitration and all other expenses
arising from the arbitral proceedings.

In mediation proceedings, the mediation costs and fees are
payable in equal shares by the parties, unless agreed otherwise
by the parties.

10.5 Which bodies offer ADR in your jurisdiction?

The best-known arbitration center in Belgium is the CEPANI,
the Belgian Centre for Mediation and Arbitration, which offers
several methods for the settlement of disputes (arbitration,
mediation, mini-trial, etc.).

10.6 Are there any current proposals for dispute
resolution reform in your jurisdiction?

There are no current proposals for a review of the existing
alternative dispute resolution framework.

The Belgian Judicial Code rules on arbitration have most
recently been amended by the Belgian Arbitration Act of 24
June 2013
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Czech Republic

Ladislav Storek, Ladislav Smejkal,

Petr Slach, Martin Fronék

1. MAIN DISPUTE RESOLUTION METHODS

11 Inyour jurisdiction, what are the main
dispute resolution methods used to
settle large commercial disputes?

Litigation: A large number of commmercial disputes are brought
before the courts in the Czech Republic and filing an action
with the relevant court remains the definitive method of
determining commercial disputes between the parties who
are not willing to agree on alternative dispute resolution.

The process is governed by the Act no. 99/1963 Coll., Civil
Procedure Act. For the structure of the civil courts in the Czech
Republic and their jurisdiction please see Q. 2.2.

Arbitration: The second most popular method of dispute
resolution is arbitration. Please see Q10.1.

Other dispute resolution methods, such as mediation, etc.,
are not used to any significant extent for the settling of large
commercial disputes in the Czech Republic.

2. COURT LITIGATION

21 What are the limitation periods in your
jurisdiction and how are they triggered?

There are various limitation periods for different categories of
claims. The general statutory limitation period is 3 years for
civil claims. The limitation period for property rights is 10 years
and certain claims are not subject to any ultimate limitation
period. The parties to the contract may agree on a different
limitation period than the statutory limitation period (however,
the minimum is 1 year and the maximum is 15 years).

The limitation periods for claims enforceable by public
authorities (i.e. the courts) are triggered at the time the claim
can be brought before the court for the first time.

2.2 What is the structure of the court where
large commercial disputes are heard?
Are there special divisions in this court
that hear particular types of disputes?

The structure of the courts in the Czech Republic is a four-level
system:

District Courts (86)

Regional Courts (8)
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High Courts (2)

Supreme Court (1)

The District Courts are the courts of first instance for all
commercial disputes, except disputes related to, or arising from
the following:

- P

- Unfair competitive behavior or illegal restriction of

competition;

- Protection of name and reputation of a legal entity;
Financial security;

+ Bills, checks or investment tools;

- Commodity exchange trades;

- Transformation of business companies;
Enterprise purchase or enterprise tenure;

- Construction agreements which are not public contracts,
including related to supplies necessary to carry out such
agreements;

for which the Regional Courts serve as of first instance.

The disputes before the District Courts are usually judged by

a single judge. The disputes before the Regional Courts as first
instance courts are usually presided over by a single judge,
except for IP disputes which are judged by a 3-member senate
of the Municipal Court in Prague (which is a Regional Court for
the Prague region).

Judges are divided into internal departments within the relevant
courts in order to ensure their specialization; thus each court
comprises civil, commercial and criminal departments.

2.3 Can foreign lawyers conduct cases in your
jurisdiction’s courts where large commercial
disputes are usually brought? If yes, under
what circumstances or requirements?

1. Foreign lawyers from EU countries may conduct large
commercial disputes, provided the following conditions
are met:

Foreign lawyers from EU countries/EEA or Switzerland or
from other countries provided they are permanently settled
in the above-mentioned countries:

Such foreign lawyers may provide services as:

a. Visiting European attorney - with the exception of
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agreements on the transfer of real property, mortgage
agreements, agreements on transfer or lease of enterprise
if related to real property or making declarations of
signature authentication. The provision of legal services
by visiting European attorneys is governed by the laws of
the individual attorney’s home state.

A visiting European attorney may represent clients

before courts or other authorities. Such representation

is governed by Czech laws. A visiting European attorney
must have a representative (a Czech attorney) for service
of mail and the address of such representative must be
notified to the court as the first act in the matter. In cases
before the court where the representation of a client by an
attorney is obligatory, the visiting European attorney must
be assigned a consultant (a Czech attorney) in matters of
Czech procedural law.

If the visiting attorney provides legal services in the Czech
Republic for a period longer than 1T month (without

a substantial interruption), they are obliged to notify

the Czech Bar Association of their delivery address in

the Czech Republic.

b. Settled European attorney - these are registered in the list
of European attorneys at the Czech Bar Association
and may provide legal services in the Czech Republic
continuously.

The settled European attorney must also be assigned
a consultant (a Czech attorney) in matters of Czech
procedural law.

2. Foreign lawyers from outside the EU are restricted
in conducting a case before the court as they are
conducted pursuant to Czech law:

Foreign lawyers from countries outside the EU/EEA or
Switzerland:

Foreign lawyers are entitled to provide legal services only

in the area of law of their home country and in the field of
international law. Additionally, foreign lawyers must prove
they are entitled to provide legal services as independent
attorneys in all fields of law in their home country under
conditions compatible with Czech Act no. 85/1996 Coll., on
Advocacy, and pass a recognition test (a test of knowledge
of legal regulations concerning the provision of legal
services, professional regulations and basic knowledge of laws
of the Czech Republic).

3. FEES AND FUNDING

31 How do legal fees work in your
jurisdiction? Are legal fees set by law?

Legal fees are either agreed to in a contract between

the attorney and the client or, if not agreed to, fees will be set by
a ministerial decree no. 177/1996 Coll,, on fees of attorneys and
reimbursements of attorneys for provision of legal services.

3.2 How is litigation typically funded?
Is third party funding and insurance
for litigation costs available?

Litigation: It is typically funded by the parties to
the proceedings. Any third-party funding is not typical in
the Czech Republic.

Insurance: liability insurance of legal entities, covering litigation
costs in disputes over damages or bodily harm caused by
operation of business, defective products, or connected

to ownership of property or leases etc., is customary in

the Czech Republic.

4. COURT PROCEEDINGS

41 Are court proceedings open to
the public or confidential? If public,
are there any exceptions?

Court proceedings are generally open to the public. The public
may be excluded from the hearings only in cases set by law
(e.g. for purposes of protection of classified information,
business secrets, morality or important interests of the parties
to the proceedings).

4.2 Arethere any rules imposed on parties
for pre-action conduct? If yes, are there
penalties for failing to comply?

In Czech law, there are only a few obligatory pre-action
conduct requirements. The most common requirement that

a corporation/entrepreneur may encounter during legal
commercial disputes is the obligation to send the counterparty
a pre-litigation call to perform its obligations that it has failed to
perform so far. If the plaintiff does not send the counterparty
such pre-action call to perform its due obligation and it directly
files a petition against the counterparty claiming fulfillment
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of the due obligation, the court will not grant the plaintiff

the reimbursement of the costs of the proceedings even if
the plaintiff is successful. The pre-litigation call must be sent
to the counterparty at least 7 days before filing the petition for
initiating the proceedings at court.

4.3 How does a typical court proceeding unfold?

1. Commencement: In Czech civil law, the court proceedings
may be started only by one of the parties (with some
exceptions where the proceedings may be initiated by
the court itself) by filing an action with the relevant court
(please see Q. 2.2). The proceedings are commenced by
a delivery of the action to the relevant court.

2. Meeting preparation: After proceedings have been initiated,
the presiding judge examines whether the conditions of
the proceedings have been met and that any errors in
the action have been removed.

3. Interlocutory proceedings: In certain cases, the court may
intervene before proceedings begin (e.g. conciliation, interim
measures or safeguarding evidence).

4. Hearing: If it is not possible to decide on the merits of case
without a hearing, the court orders a hearing to be held.
However, it is not necessary to order the hearing if the matter
can be decided based on documentary evidence submitted
by participants and the participants have waived their right
to take part in the hearing, or they agree that a decision can
be made without holding a hearing.

5. Decision: The court issues a decision based on the merits
and resolves the reimbursement of costs of proceedings.
The losing party is usually obliged to cover the costs for
the winning party.

6. Appeal: Either a party to the proceedings may appeal against
the rulings of a decision to the respective court of second
instance.

7. After the final decision of the court of second instance
(if an appeal is filed), the parties to the proceedings may
file an extraordinary appeal to the Supreme Court. An
extraordinary appeal is admissible against any decision of
the court of appeal by which the appellate proceedings
are terminated, if the contested decision depends on
the resolution of an issue of substantive or procedural
law in respect of which the respective court of appeal
deviated from the established decision-making practice
of its own court of appeal. Alternatively, it can occur if
an issue has not been resolved yet in the adjudicating of
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the Supreme Court, or has been decided on differently by
the Supreme Court, or if the Supreme Court is to review
the resolved legal issue differently.

8. In some cases, the final decision of the court of second
instance may be challenged by an action for retrial and
nullity plea. However, those are considered extraordinary
remedies, and they are rarely used.

5. INTERIM REMEDIES

51 When seeking to have a case dismissed
before a full trial, through what actions
and on what grounds must such a claim be
brought? What is the applicable procedure?

Czech law, in contrast to the Anglo-American legal system,
does not provide a defendant with a pure legal instrument
such as a motion to dismiss, which will automatically result in
dismissing the case. However, in each case the defendant still
has an opportunity to express its views and suggest the action
be dismissed.

Usually, this expression of view and position as to

the statement of claim is provided to the court, upon its
request, in writing and shall contain all defenses which

the defendant invokes, including the submission of respective
documentary evidence.

5.2 Can a claimant be ordered to provide
security for the defendant’s costs?

Czech law does not entitle the defendant to request that

the claimant provide security for the defendant’s costs. Such
an obligation could only arise only from an interim remedy
granted by the court in the event that there is reason to believe
that the party will not be able to fulfil its obligations arising from
the final decision. For more information about interim remedies
please see Q 5.3.

5.3 What interim or interlocutory injunctions are
available and what does a party have to do
in order to be granted one before a full trial?

The court may order an interim measure to temporarily set legal
relations among the participants, or when the enforcement of
the eventual decision could be jeopardised.

An interim measure may be ordered by the presiding judge
upon request and after fulfilment of all legal obligation and
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conditions.

The party must file an application for ordering an interim
measure containing all required information. To cover any
compensation for damages or any other loss that would be
caused by the interim measure, the claimant is obliged to give
security amounting to CZK 10,000 - 50,000.

Through an interim measure, the court may impose an
obligation:

- to pay a financial amount or deposit an item with the court;
- not to dispose of certain property or rights; or
- to perform, refrain from, or permit a certain action.

An interim measure may also be imposed on a third party, if
so justified. In the event that an interim measure is ordered
before initiation of the judicial proceeding by the claimant,
the claimant is obliged to bring an action within a period
specified by the court.

5.4 What kinds of interim attachment orders
to preserve assets pending judgment or
a final order (or equivalent) exist in your
jurisdiction and what rules pertain to them?

The civil law does not provide any kind of interim attachment.
The general interim measure is applicable to all situations where
a breach of obligation or endangering of other rights can be
expected. Please see Q 5.3.

5.5 Are there other interim remedies
available? How are these obtained?

A special form of interim measure seeks to safeguard evidence.
Evidence may be safeguarded by making a request before
proceedings are initiated, if there is a concern that such
evidence may later not be produced or obtained at all, or

only with difficulty. The evidence can be safeguarded by

the presiding judge, a notary public, or executor in the form of
an executor/notarial deed.

In addition, a special legal regulation applies for the purpose
of safeguarding the subject of evidence in matters regarding
intellectual property rights.

6. FINAL REMEDIES

6.1 What are the remedies available at trial?
What is the nature of the damages, are they
compensatory or can they also be punitive?

According to Czech civil procedural law, available remedies
differ according to the type of proceedings and the claim of
the claimant. The final remedy may therefore be as follows:

(i) decision as to whether there is a right or not, (ii) decision
regarding determination of personal status (marriage,
divorce, paternity etc.) or (iii) decision regarding performance
or obligations.

The most common claims are those regarding (non)
performance by the defendant, such as fulfilment of an
obligation or liability for damage and its compensation. Civil
proceedings are dominated by compensatory remedies.
Punitive damages are not used in the Czech Republic.

7. EVIDENCE

71 Arethere any rules regarding the disclosure
of documents in litigation? What
documents must the parties disclose to
the other parties and/or the court?

As a basic principle of civil litigation proceedings, it is up to
the parties to identify evidence to prove their claims.

The court then decides which of the proposed evidence to
adduce. The court may adduce evidence other than that
proposed by the parties if such evidence is necessary for
the court to verify the facts and if such evidence is already
available in the case file.

The court is authorized to order the parties, and also any

third party possessing a document necessary for providing
evidence, to submit evidence to the court. The presiding judge
may also procure such piece of evidence from another court,
body, or legal entity. Such person is then obliged to provide
the requested evidence.

Parties to the proceedings have no direct legal claim for
requesting document disclosure. It is at the court’s sole discretion
to decide whether and who should provide the evidence.

The parties shall provide the court with all requested documents,
unless the provision of such evidence would cause a risk of
criminal prosecution to such party or a person specifically
identified by law as being “closely related” to such party.

7.2 Are there any rules allowing a party not to
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disclose a document, such as privilege?
What kinds of documents fall into this rule?

According to Czech law, parties to a proceeding and third
parties have a right not to disclose documents to the court if:

The provision of such evidence would cause a risk of criminal
prosecution to such party or a person specifically identified by
law as being “closely related” to the party; or

Such a document contains classified information (pursuant to
special law); or

Other confidentiality obligations set by law, or recognized
by the state, could be violated (e.g. client-attorney privilege,
confidentiality set by relevant tax laws, judge’s obligation of
confidentiality).

7.3 How do witnesses provide facts to
the court, through oral evidence or
written evidence? Can the witness be
cross-examined on their evidence?

Witness testimony as oral evidence
Any person that is not a party to the proceedings is obliged

to appear at the court, based on a summons, and testify

as a witness. The witness provides facts to the court orally.

The testimony may only be refused if it causes a risk of criminal
prosecution to such person or person identified by law as being
‘closely related” to the person testifying.

Right to cross-examine
The presiding judge typically calls the witnesses to give

an ongoing account of all they know about the subject of
the examination. The witnesses can be cross-examined by
other parties and their representatives on matters relevant to
the proceedings after they are questioned by the court.

7.4 What are the rules pertaining to experts?

Experts appointed by the court
A court appoints an expert from the list of experts maintained

by regional courts, if the decision depends on a review of facts
for which expertise is needed and an expert statement from
the relevant body of the State which might be requested by
the court is not sufficient.

The court may question the expert orally or order that

the expert prepare an expert opinion in writing. In particularly
difficult cases, the court may also appoint specialised
institutions, such as a relevant body of the State, scientific
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institution, or university, etc. to draw up the expert opinion.

If there is any doubt about the correctness of the opinion,

the court will ask the expert for explanation. Eventually, upon
the request of the court, such expert opinion might be further
reviewed by another expert or specialized institution.

Experts chosen by the parties
The parties can also, at their own expense, choose their

expert from the same list of authorized experts (maintained by
regional courts) and provide the court with their expert opinion.
The court does not distinguish between an expert opinion
provided by parties and an expert opinion provided by a court-
appointed expert. The court primarily questions the expert
directly during the court hearing. Only in special cases will

the court order the expert opinion to be provided in writing.

Impartiality of experts and their role
Experts are not allowed to offer an expert opinion if there are

doubts about their impartiality. However, courts can order anybody
to provide reasonable assistance to the expert, including by

way of a meeting, delivering necessary items, giving necessary
explanations, undergoing a medical examination, or taking a blood
test, to the extent it is necessary for the production of an expert
opinion. The role of experts is clear: They serve to verify facts
important to the proceedings that require special knowledge

or expertise (e.g. scientific, technical or artistic). No experts are
admitted regarding matters of Czech law.

8. OTHER LITIGATION PROCEDURE

8.1 How does a party appeal a judgment
in large commercial disputes?

The party may appeal against the decision of the court of first
instance to the court of appeal. An appeal must be filed with
the court that has issued the first instance decision within
fifteen (15) days from delivery of the decision

Generally, an appeal is not available against decisions which:

i. are of a “procedural” nature and regulate procedures of
the proceedings;

ii. approve the settlement reached by the parties; or

iii. order financial performance not exceeding CZK 10,000, with
receivable attribution not being considered.

Further, appeals are not permitted if they only challenge
the reasoning (justification) given by the court regarding its rulings.
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An appeal from a judgment on its merits may only be based on
the following assertions:

i.  The proceedings conditions were not met or the court did
not have jurisdiction;

ii. The court of first instance did not consider the facts claimed
by the party or evidence identified by the party;

ii. Thereis any other procedural error that could have resulted
in an incorrect decision in the matter;

iv. The court of first instance has not properly ascertained
the relevant facts;

v. The court of first instance has drawn incorrect conclusions
from evidence exercised in the proceedings;

vi. The facts determined in the proceedings so far are not
sufficient as there are other facts or other evidence that has
not yet been adduced; or

vii. The court of first instance has erred in law.

If the appeal is filed in a timely manner and is admissible,
the first instance decision cannot enter into force until
the appeal is finally decided on by the appellate court.

8.2 Are class actions available in your
jurisdiction? Are there other forms of
group or collective redress available?

Generally, class actions are not available under Czech law.
Nevertheless, there are some instruments resembling certain
features of class actions.

The collective right of action
Under consumer protection law, an action for refraining

from infringement can be brought before a court not only

by individuals (consumers) but also by: (i) associations or
professional organizations which have a legitimate interest in
protecting consumers, and (ii) authorized persons specifically
listed with the European Commission.

In the area of protection against unfair competition, in addition
to a person directly harmed, a court action for refraining from
infringement and for remedying harmful effects can also be
brought by legal persons entitled to defend the interests of
competitors or customers.

Lis Pendens and generally binding decisions
Pursuant to the Civil Procedure Act, formal commencement of

proceedings:

i. forrefraining from infringement or for remedying harmful
effects in matters of unfair competitive behavior;

ii. forrefraining from infringement in matters of the protection
of rights of consumers; or

iii. in matters regarding damages or compensation for
inadequate consideration in squeeze-out matters;

prevents another petitioner from initiating proceedings for
claims of the same nature arising from the same conduct or
circumstances against the same defendant. However, the final
judgment on matters mentioned above shall be binding, not
only on participants in the (first) court proceedings, but also on
other parties entitled against the defendant for the same claims
arising from the same conduct or circumstances.

8.3 How are costs awarded and calculated?
Does the unsuccessful party have
to pay the successful party’s
costs? What factors does the court
consider when awarding costs?

Costs of the proceedings
The costs of the proceedings specifically include the expenses

of the parties and their representatives, in particular, court
fees, loss of earnings, cost of advancing the evidence, cost of
interpretation, VAT refund, and reimbursement of attorney’s
fees and expenses.

Principles of costs reimbursement and costs calculation
As a general rule, the prevailing party’s costs shall be

reimbursed by the losing party pursuant to the court ruling. If
the party achieved only partial success in the matter, the court
reduces the reimbursement of costs proportionally, or may rule
that none of the parties is entitled to any reimbursement.

Regarding the calculation of costs, the court decides who

is responsible to reimburse costs automatically as part

of its final decision and it determines the final amount of

the reimbursement based on the statutory rules. Regarding
the recovery of the cost of legal representation, the court
applies the statutory (reimbursement) tariff. All costs exceeding
statutory limits for reimbursement must be borne by the party.

8.4 How is interest on costs
awarded and calculated?

According to the decision-making practice of the Czech
Supreme Court, interest on costs of the proceedings cannot be
awarded or enforced.
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8.5 What are the procedures of enforcement
for judgments within your jurisdiction?

There are two types of enforcement procedures for judgments
within the Czech jurisdiction: (i) distrainment enforced by

a distrainer who is a natural person that the state commissions
to lead the distrainment office (referred to in the Execution Act
as “execution” and “executor”) and (i) court enforcement of
the decision.

Execution

If the obliged party has not followed the court’s decision voluntarily,
execution proceedings are initiated by application of the entitled
party, and must be delivered to the executor. Not every decision
can be enforced by execution. Foreign decisions are subject to
execution if they are recognized by a decision of the Czech courts.
A decision of European authorities must be proclaimed as an “act
executor” according to the applicable EU law.

Within 15 days of receipt of the application, the executor must
request an enforcement (execution) order from the court.
The court shall issue such order within 15 days. Afterwards,

the executor sends notification of the execution to both parties.

Upon the receipt of such notification, and unless the executor
has specifically stated otherwise, the obliged party cannot
dispose of its property, “except in the ordinary course of
business use and maintenance”.

Execution of a monetary obligation can be carried out in
the following ways:

i. withholdings from wages and other income;

ii. charges against, or withholdings from, the obligor’s bank
accounts;

iii. the sale of movable and immovable property; or
iv. measures affecting an enterprise (i.e. business undertaking).

Execution of orders other than monetary obligation can be
carried out in the following ways:

i. vacating the property;
ii. seizure of an item; or

ii. division of property co-owned by the obligor.

Court enforcement of the decision

Court enforcement of a decision is an older and, in many
ways, less effective methods of enforcement of judgments.

It is initiated by application of an entitled party delivered to
the court. Unlike an execution, the entitled party must propose
the specific method of carrying out the enforcement and
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the court is bound by such a proposal. In addition, depending
on the method selected for carrying out the enforcement,

the entitled party must provide information about the obligor’s
assets, such as specification of bank accounts; etc. (in contrast
in execution proceedings, all such duties are performed
directly by the executor). The entitled party is also obliged to
pay court fees, otherwise the court will stop the enforcement
proceedings. The methods for carrying out court enforcements
of judgments are almost the same as in execution.

9. CROSS-BORDER LITIGATION

9.1 Do local courts enforce choice of law
clauses in contracts? Are there any areas of
law that override a choice of law clause?

The Czech Republic is bound by Regulation (EC) No. 593/2008
of the European Parliament and of the Council, which
recognizes the principle of freedom of choice of governing law
in commercial transactions. The choice shall be made expressly
or be clearly demonstrated by the terms of the contract or
circumstances of the case. In exercising their choice of law,

the parties may select the law applicable to the whole contract,
or just a part of it.

Choice of law is not available in all circumstances. If all

the “elements” relevant to the matter at the time of choosing
the governing law are located in a country other than that
whose law has been chosen, the application of law of the other
country which cannot be derogated by agreement shall not be
prejudiced.

Further limitations to the choice of law are based on the parties
to the agreement (e.g. consumer protection provided by

the state of residence of the customer shall not be excluded by
the choice of law, etc.)

9.2 Do local courts respect
the choice of jurisdiction in a contract?
Do local courts claim jurisdiction over
a dispute in some circumstances,
despite the choice of jurisdiction?

Local courts (with respect to commercial contracts) follow

the applicable EU Regulation No. 1215/2012 (Art 25) and enforce
prorogation clauses of EU courts according to this Regulation.
Choice of jurisdiction is limited in matters of insurance,
consumer contracts, and individual employment contracts
(Sections 3,4,5 of the Regulation). Local Czech courts will
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claim jurisdiction in instances of (i) exclusive jurisdiction such
as jurisdiction, over immovable property, commercial registry,
and corporate matters (Art 24); (ii) where the agreement on
choice of a court within a member state is null and void as

to its substantive validity under the law of that member state
and the chosen court has not been seized/has not established
jurisdiction (Articles 25 and 31); and (iii) where the defendant
enters an appearance before Czech court (not only for the sole
purpose of contesting the jurisdiction, Art 26).

Choice of jurisdiction of courts outside of EU can be disregarded
and Czech courts shall have jurisdiction if: (i) the agreement on
choice of jurisdiction is rescinded by the parties; (i) the foreign
court decision could not be recognized in the Czech Republic;
(iii) the foreign court rejected its own jurisdiction; or (iv)

the agreement on choice of jurisdiction is contrary to the public
policy of the Czech Republic (provided that no international law
instrument specifies otherwise).

9.3 What are the rules of service in your
jurisdiction for foreign parties serving
local parties? Are these rules of service
subject to any international agreements

ratified by your jurisdiction?

The Czech Republic has ratified The Hague Convention of
November 15, 1965, on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters (Hague
Service Convention). According to this convention, all [member]
states are obliged to establish a central authority which will carry
out the service of documents to local parties. All documents shall
be in French, English or the official language of the state from
which the documents have originated.

9.4 What procedures must be followed when
a local witness is needed in a foreign
jurisdiction? Are these procedures
subject to any international conventions
ratified by your jurisdiction?

The Czech Repubilic is a party to The Hague Evidence
Convention, pursuant to which the international support
and provision of evidence between contractual states in
commercial and civil matters is provided.

According to this convention, all signatories are obliged to
designate a central authority which will undertake to receive
requests coming from a judicial authority of another signatory,
and to transmit such requests to the authority competent to
execute them.

The EU regulations allow the use of videoconferencing, taking
of evidence by diplomatic officers, consular agents and
commissioners, taking of evidence by the requested court, etc.

9.5 How can a party enforce a foreign
judgment in the local courts?

Enforcement of foreign judgements is regulated by Act No.
91/2012 Coll., on International Private Law. According to this Act,
there are several conditions and obligations to be fulfilled in
order to recognize or enforce a foreign judgment.

According to article 16 of the Act, a foreign judgement
(originating outside the EU) is effective in the Czech Republic
only after being formally recognized by the respective Czech
authority. Enforcement shall take place only after such
recognition. Czech law distinguishes between decisions
rendered in matters relating to the property and other matters.

Decisions on property matters are recognized by the Czech
authority without ordering special proceedings, by a mere
acceptance of the decision. On the other hand, decisions on
non-property matters shall be recognized only on the basis of
special proceedings.

The Act specifies instances in which the recognition shall not
be granted. For example, where:

i.  The decision is not consistent with public order;
ii. No reciprocity is guaranteed; or

iii. Theissue falls within the exclusive jurisdiction of the Czech
authority.

Enforcement of judgments originating in the EU is governed

by the directly applicable Brussels | Regulation (recast)

on Jurisdiction and the Recognition and Enforcement of
Judgments in Civil and Commercial Matters (Regulation (EU)
No. 1215/2012) which came into force on January 10, 2015, and
which replaced former Brussels | Regulation (EC) No. 44/2001.
The Brussels | Recast applies to judgments handed down in
court proceedings in any EU Member State, which commenced
on or after January 10, 2015.

Under the recast Regulation, a party seeking enforcement of

a judgment only has to present to the enforcing court a copy of
the judgment and a standard certificate delivered by the court
which rendered the judgment (form of such certificate is
prescribed by the recast Regulation). No exequatur or any
additional procedure for recognition and enforcement of

a judgment is necessary. On the application of any interested
party, the recognition and enforcement can be refused only
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on a strictly limited set of grounds, including (Article 45 of
the recast Regulation):

a. if recognition would be manifestly contrary to public policy
(ordre public) in the Member State addressed;

b. where the judgment was given in default of appearance, if
the defendant was not properly served with the document
which instituted the proceedings, unless the defendant failed
to commence proceedings to challenge the judgment when
it was possible for him to do so;

c. if the judgment is irreconcilable with a judgment given
between the same parties in the Member State addressed;

d. if the judgment is irreconcilable with an earlier judgment
given in another Member State or in a third State involving
the same cause of action and between the same parties,
provided that the earlier judgment fulfils the conditions
necessary for its recognition in the Member State addressed;
or

e. if the judgment conflicts with exclusive jurisdiction rules
(Article 24) or protective jurisdiction rules for employees,
insurance contracts, and consumers under the recast
Regulation.

Under no circumstances may a judgment given in a Member
State be reviewed as to its substance in the Member State
addressed (Article 52 of the recast Regulation). The jurisdiction
of the court of origin may not be reviewed (with the exception
of previously mentioned review of exclusive jurisdiction
specified under Article 24 of the recast Regulation and in case
of insurance, consumer and employment contracts).

10.ALTERNATIVE DISPUTE RESOLUTION

101 What are the most common ADR procedures
in large commercial disputes? Is ADR

used more often in certain industries?

To what extent are large commercial

disputes settled through ADR?

The principal ADR procedure used in the Czech Republic is
arbitration. Arbitration takes the form of ad hoc proceedings
before an arbitrator, or institutional arbitration before

a permanent arbitration body. The only permanent arbitration
body in the Czech Republic with jurisdiction over a general
scope of commercial disputes is the Arbitration Court
attached to the Economic Chamber of the Czech Republic and
the Agricultural Chamber of the Czech Republic.
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As a result, the most common type of alternative dispute
resolution used in commercial disputes throughout all
industries, including large commercial disputes, is carried out
by the Arbitration Court attached to the Economic Chamber
of the Czech Republic and the Agricultural Chamber of

the Czech Republic.

Recent amendments to the Civil Procedure Act have
highlighted the role of mediation; however, it has not yet
become commonly used in commercial disputes.

10.2 How do parties come to use ADR?
Is ADR a part of the court rules or
procedures, or do parties have to agree?
Can courts compel the use of ADR?

Parties have to agree on the use of arbitration, typically by an
arbitration agreement attached to a main contract. Arbitration
cannot be compelled, unless agreed upon.

The use of mediation is regulated by the Civil Procedure Act.

A court (in a civil/commercial dispute) can, at its own discretion,
stall the proceedings and compel parties to a mandatory
session with a mediator. This is quite a new concept and it is
not yet frequently used by the courts. Mandatory participation
in mediation can lead to a situation where no agreement is
reached and parties return to the court to litigate their claims.

10.3 What are the rules regarding evidence
in ADR? Can documents produced or
admissions made during (or for the purposes
of) the ADR later be protected from
disclosure by privilege? Is ADR confidential?

Rules of arbitral proceedings, including rules regarding
evidence, are determined by the agreement of parties or by
procedural rules of the permanent arbitration bodies. Although
arbitrators can rule on evidence production, if such rulings are
not deemed to be satisfactory, the intervention of a regular
court may be necessary based on an official request by

the arbitrators. Evidence is assessed by the arbitrators.

10.4 How are costs dealt with in ADR?

The Rules of Arbitration of the Arbitration Court attached

to the Economic Chamber of the Czech Republic and

the Agricultural Chamber of the Czech Republic specify that
the fee for initial proceedings are borne by the petitioner.
The rules for granting the reimbursement of the costs

to the parties are similar to the rules for traditional civil
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proceedings, however, the parties can overrule them
by agreement.

10.5 Which bodies offer ADR in your jurisdiction?

The following permanent arbitration bodies (Arbitration Courts)
exist in the Czech Republic:

« Rozhodé&i soud pFi Hospodafské komore CR a Agrarni komore
CR (Arbitration Court attached to the Economic Chamber of
the Czech Republic and Agricultural Chamber of the Czech
Republic);

- Burzovni rozhodc¢i soud pfi Burze cennych papirti Praha
(The Securities Exchange Court of Arbitration is a permanent
arbitration court attached to the Prague Stock Exchange);

«+ Rozhodé&i soud pfi Ceskomoravské komoditni burze Kladno
(The Arbitration Court of the Czech Moravian Commodity
Exchange Kladno).

- As previously noted, the only permanent institutional
arbitration body with jurisdiction over a general scope
of commercial disputes is the Arbitration Court attached
to the Economic Chamber of the Czech Republic and
Agricultural Chamber of the Czech Republic. The other
two institutions can only resolve disputes which arise out
of respective Stock Exchange and Commodity Exchange
operations or commodities traded thereby.

10.6 Are there any current proposals for dispute
resolution reform in your jurisdiction?

Currently, there are no legislative proposals publicly available
with regard to the reform of commercial arbitration.

44 dentons.com






Global Litigation and Dispute Resolution Guide

European Union

Court of Justice of the EU

Bogdan Evtimov
1. MAIN DISPUTE RESOLUTION METHODS

11 Inyour jurisdiction, what are the central
dispute resolution methods used to
settle large commercial disputes?

The European Union (the EU) has its own independent supra-
national legal system, which includes legislative and executive
institutions as well as its own Court of Justice. The EU legal
system is separate from, yet connected to the national legal
systems of each EU Member State. EU law prevails over

the national law of the EU Member States (the so-called
primacy of EU law). And while the national courts of Member
States are empowered to apply EU law in national disputes,
the EU's judiciary, the Court of Justice of the EU, remains

the single authority with power to interpret and ensure uniform
application of EU law across all Member States.

Consistent with those powers, the judgments of the Court

of Justice are binding on the EU institutions (the Council,

the European Commission, the European Parliament, etc.) and
also on the Member States and on national courts.

The Court of Justice of the EU is located in Luxembourg. It is

a truly multilingual institution, reflecting the multilingual reality of
the EU Member States and the other EU institutions. Its language

policies have no close resemblance to those of any other major
international court. Each of the official languages of the EU can
become the language of a case before it, depending on where
it originates or what language is chosen by the applicants.

Judgments are also translated into all official languages of the EU.

The work of the Court of Justice of the EU is divided in two
administratively separate court instances:

« the General Court of the EU (previously Court of First
Instance), which has jurisdiction to hear as a first instance all

direct actions by private entities with personal or commmercial

interests seeking the review of legality of acts of the EU
institutions, as well as actions by EU civil servants against
the EU institutions;

« The Court of Justice, the supreme EU court, which hears
appeals against judgments delivered by the General Court,
decides on disputes between institutions and Member
States, or issues rulings on “preliminary reference” questions
from national Member State courts on the interpretation or
clarification of EU law or the validity of EU acts.

Both large and small businesses can initiate litigation before
the Court of Justice of the EU and very often large commercial
interests are at stake, even if the dispute appears to have an

institutional character. The most common types of litigation
before the General Court and the Court of Justice are:

an action for annulment - a direct action by private
companies, or individuals, which have been affected by
adverse acts or decisions by any of the EU institutions.

The company or individual may be from any EU Member
State or a third country, as long as it can show that it has
legal standing (direct and/or individual concern) for

the direct action. Respondents are typically the European
Commission, the Council, or various EU agencies and
bodies. Most often, companies challenge final acts of

the EU institutions (Implementing Regulations or Decisions)
following an official or secret administrative procedure in
which the company has taken part or has been the object
thereof. EU policy areas that regularly give rise to direct
actions are registration or protection of intellectual property
rights; antitrust; merger control; State aid (control over illegal
Member State subsidies to business); anti-dumping and
anti-subsidy measures; procedures for access to institutional
documents; restrictive measures (economic sanctions)
against persons and entities (such as asset freezes and entry
visa bans), etc. Judgments in direct actions are also often
subject to appellate review before the Court of Justice.

Preliminary reference rulings. A preliminary reference
ruling is an indirect action, which officially takes place
between the referring national court in an EU Member
State and the Court of Justice. However, private parties to
large commercial disputes are often effective initiators of
preliminary references. In essence, a national court, either
on the motion of a party to the national case before it or
on its own motion, can refer preliminary questions on EU
law to the Court of Justice. The questions should concern
either the interpretation of EU law (usually provisions of EU
Regulations or Directives) or the validity of EU Regulations
or Decisions. In order to be activated, the preliminary
reference to the Court of Justice must originate from

a national litigation procedure which is on-going at

a national court of an EU Member State (please note,
neither an arbitration tribunal nor an alternative dispute
resolution forum). The Court of Justice subsequently issues
a preliminary ruling on the matters of EU law raised in

the questions. The preliminary ruling must then be observed
by the referring national court in the final resolution of

the original national litigation case, and may also serve as an
EU law precedent for future EU or national cases.

Very often preliminary reference rulings have serious
implications for large national commmercial disputes and are
given priority by the Court of Justice over other EU litigation
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cases. The Court of Justice has used the opportunity, in

a preliminary reference ruling, to clarify that the arbitration
dispute resolution system must remain separate from

the system of application of EU law managed by the Court of
Justice in cooperation with the national courts, including in
procedures for enforcement of arbitral awards by national courts
(e.g. Case C- 536/13 Gazprom OAO v Lietuvos Respublika). This

is consistent with the legislative arbitration exception in the EU's
Regulation on Jurisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial matters).

- Actions for damages. In a direct action for damages,
submitted initially at the General Court, a private party can
claim compensation for the injury actually suffered by it and
caused by a wrongful act or omission by an EU institution
or its servants. The claimant must prove the actual injury,
the wrongful (illegal under EU law) act of the EU institution
or its servants, and also a causal link between the injury and
the wrongful act or omission. Moreover, the causal link must
be sufficiently direct. The Court of Justice of the EU has often
rejected claims for damages either because the claimant
could not show a causal link, or because the link was not
sufficiently direct. Contributory negligence by the claimant is
also a factor which may lead to rejection of damage claims.

«  Other types of procedures. There are also other types of
judicial actions before the EU Courts, which can be used by
private parties, such as an action for a failure to act by an EU
institution, requests for interpretative judgments, accelerated
(summary) procedures, etc. Such other types of actions or
procedures have relatively limited relevance in large and
complex commercial disputes.

2. COURT LITIGATION

21 What are the limitation periods in your
jurisdiction and how are they triggered?

Any direct actions against EU acts, such as actions for
annulment, should generally be brought within a period of

two months from the date of the notification of the EU act

to the persons - addressees of that EU act. The time-limit for
challenging EU acts which are subject to official publication
(such as the Commission Implementing Regulations

published in the Official Journal of the EU) is two months

plus an additional 14-day period from the date of publication.
The rationale is that the notification of published acts to their
addressees happens within that 14-day period. Decisions issued
against a specific person or entity are usually notified directly to
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that person and the 14-day period does not apply.

Applicants whose seat or address is not in Luxembourg

(the seat of the Court of Justice) are given an additional period
of ten days ‘on account of distance’, which is cumulated with
the other period(s) above.

The triggering event for such limitation periods is

the notification or publication of the challenged EU act. The day
on which the act is notified or published is not counted as
falling within the periods above.

Requests for a preliminary ruling are not subject to limitation
periods at the EU level, since the procedures of the referring
national court are governed by the national laws and procedural
time-limits of the relevant Member State.

2.2 What is structure of the court where
large commercial disputes are heard?
Are there special divisions in this court
that hear particular types of disputes?

The judges of both the General Court and the Court of Justice
are organized in Chambers. The Chambers are not designed
to hear a particular type of disputes, and they in principle have
a general competence. Closed internal meetings, chaired by
the President of the respective Court, allocate incoming cases
to a specific Chamber.

There is no formal or effective allocation of work to Chambers
according to a specific EU policy area. Nonetheless, certain
Chambers, or individual judges within a Chamber, tend to get
cases relating to the same policy area, typically where they are
known as having the relevant expertise.

Each regular’ Chamber is composed of three judges and
it is such Chambers that hear most cases. Each Chamber
has a Chairman and a judge-rapporteur who is in charge of
reporting to the Chamber and has the main drafting role for
the findings in a case. Each judge is assisted by legal clerks.

More complex or sensitive cases are heard by an Extended
Chamber, composed of five judges.

Cases of particular significance, such as those involving
essentially new and important questions of policy or uniform
application of EU law, and/or concern interests of several

EU Institutions or several EU Member States, are heard by
the Grand Chamber (twelve judges).

The judgments are prepared and delivered by the Chamber
assigned to hear the case, and are signed by all judges in
that Chamber.
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Advocates-General are a feature of the cases heard by the Court
of Justice (the supreme EU court). Recent trends show that
Advocates-General are more likely to be called in to participate
in more legally complex or high-profile cases. The Advocate-
General takes part in the hearing of the case, and issues its
written Opinion several months prior to the judgment by

the Chamber. The Advocate General's Opinion is not legally
binding and only has advisory and persuasive authority upon
the judges hearing the case. Nevertheless, the Advocate
Generals’ opinions often have the force of legal precedents in
subsequent cases, similar to judgments. The judgment in a case
often, but not always, will follow the Advocate General's Opinion.

2.3 Can foreign lawyers conduct cases in your
jurisdiction’s courts where large commercial
disputes are usually brought? If yes, under
what circumstances or requirements?

Only lawyers who are authorized to practice before a court
of an EU Member State (i.e. duly admitted and registered
with the bar in that Member State), or in another member

of the European Economic Area (i.e. Norway, Iceland and
Liechtenstein) may represent or assist a private party and
plead before the General Court and the Court of Justice.
Foreign lawyers are not allowed to submit documents on
behalf of a party. In practice, foreign lawyers may physically
accompany the representing lawyers, and will be allowed to
enter the courtroom and assist the representing lawyer with
hand-written notes or a toned-down discussion in the pauses
between the statements of the parties in oral hearings
(‘audiences’), but they will not be entitled to speak on behalf of
a party or address the judges.

3. FEES AND FUNDING

31 How do legal fees work in your
jurisdiction? Are legal fees set by law?

Legal fees for litigation before the General Court and the Court
of Justice are negotiated freely between the represented party
and its lawyers, and are influenced by competition in the market
for that type of legal services. Legal fees are not regulated by
EU law.

3.2 How is litigation typically funded?
Is third party funding and insurance
for litigation costs available?

As a rule, funding for litigating cases before the Court
of Justice of the EU is provided by the litigating parties
themselves. Third-party funding or the use of insurance
for litigation costs is not common. The European Courts
have not issued any rules relating to third party funding.
Accordingly, there is no prohibition on engaging in third
party funding of litigation before the EU Courts. As

a practical matter, interested third related or unrelated
parties occasionally provide funding to litigating parties
and may directly pay for the costs ordered by the Court for
payment by the losing party.

4. COURT PROCEEDINGS

41 Are court proceedings open to
the public or confidential? If public,
are there any exceptions?

The names of the parties and a brief summary of the legal
claims are made public - they are published online as well
as in the Official Journal of the EU, but as a rule these do
not contain secrets. A party may request that the Court
not disclose its name, names of other entities or certain
business confidential information if there are legitimate
reasons for such confidentiality. The actual written pleadings
of the parties are confidential and not made available to
the public. The parties are also entitled to produce non-
confidential versions of their documents where there is

a third-party intervention or a decision by the Court for

a joinder of two or more cases.

Confidential treatment may be requested only with respect to
specific issues or documents, and not with respect to the case
as a whole.

However, oral hearings are generally open to the public and
often specialized legal or industry media attend oral hearings
and can make records of the oral pleadings. The full text of
the judgment is also made public.

There are detailed procedural rules by the Court of Justice of
the EU on handling various situations where confidential or
state secret information is relevant to a dispute.

4.2 Are there any rules imposed on parties
for pre-action conduct? If yes, are there
penalties for failing to comply?

There are no rules for pre-action conduct in relation to actions
of private parties before the Court of Justice of the EU.
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4.3 How does a typical court proceeding unfold?

The typical procedure in a direct action (hereafter, the example
follows a typical action for annulment) unfolds in two stages: (a)
written procedure, and (b) oral procedure. Following the end of
the oral procedure, the Chamber of judges enters into closed
deliberation and delivers the judgment in a prescheduled open
hearing.

The duration of an entire Court proceeding varies between

15 months and several years, depending on the complexity

of the case, the workload of the Chamber, the priority
assigned to the case internally by the Court, etc. According to
the respective rules of procedure, The President of the General
Court or the President of the Court of Justice may decide that
a certain case be given priority over other cases, referring

to special circumstances. In most other cases, the priority
given to cases, as a practical matter, follows the chronological
and numerical order of their registration, and generally is at
the Courts’ discretion.

Written procedure. The claimant (called ‘applicant’) will submit
its application for annulment and annexes to the General
Court’s Registry within the applicable limitation period.
According to the practice directions of the General Court,

a standard application should generally not exceed 50 pages
in length (without annexes). Exceptions to this rule are allowed
by the Court if the number of pages exceeding the limit is not
great (usually up to 10-15 pages) and if the complexity and/or
number of legal claims justify the exception. If the Court does
not accept the length of the originally submitted application,
it may ask the party to shorten it within a reasonable time and
would not serve the application on the defendant until that is
done within the time-limit prescribed.

The General Court also verifies the compliance of

the application with a long list of other requisites and practical
requirements, such as requisite particulars, required formal
documents not annexed to the application, the form of
presentation of annexes to the application. If these requisites
or practical requirements are not met, the General Court would
request the applicant to “regularize” the application within

a reasonable time, usually several calendar weeks. If a certain
sub-set of stricter requirements, related to requisite particulars
or formal documents, is not met, the Court will also refrain from
serving the application on the defendant until compliance is
ensured within the prescribed time-limit.

Once the Registry is satisfied with the application’s compliance
with the practice rules and requirements, it will transmit

the application to the defendant (usually an EU institution)
which then has a period of two months to submit a defense.
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This time limit may be extended by the Court upon a reasoned
request by the defendant. The applicant may file a reply to

the defense, typically within forty days, to which the defendant
will respond by a rejoinder. The Registry will fix the precise date
by which those written pleadings must be submitted. After
serving the rejoinder to the applicant, the General Court will
close the written procedure.

The General Court may, however, decide that a second
exchange of pleadings (a reply and a rejoinder) is unnecessary
if it considers that it can continue the review of the case based
on the application and the defense.

It has become common, for all purposes of the written
procedure, for lawyers and defending institutions to use

the electronic filing system e-Curia, common to the General
Court and the Court of Justice. In this way, all legal and
procedural documents are lodged and served in electronic file
(.pdf) format.

Oral procedure. The oral procedure is opened either on

the Court’s own motion or upon a written request for an oral
hearing by a party (the applicant or the defendant), and after
a period of internal deliberations. A request for a hearing by

a party must state the reasons why it would like to be heard.
Such request must be submitted within three weeks after
service on the parties of the notification for the closing of
the written procedure. However, the Court may, if it considers
that it has sufficient information to rule on the action, decide
not to open the oral procedure.

When it decides to open the oral procedure, the Court fixes an
advance date for the oral hearing (usually up to two months

in advance) and notifies the parties. The hearings take place

in one of the courtrooms of the Court of Justice of the EU in
Luxembourg.

During the oral hearing, all parties are given an opportunity to
make oral statements (usually 15 minutes for each main party
and 10 minutes for an intervener). The judges of the Chamber
hearing the case can subsequently ask oral questions to all
parties and the questions-and-answers session can last from
one-two hours up to a full working day (in very voluminous
cases the hearing can also be extended to the next day,
however this will be known in advance). Only the legal
representatives of the parties and of interveners can address
the Court and orally reply to questions. A party may also be
allowed to comment on answers given by another party. After
all questions are answered, the parties are allowed to make brief
concluding statements. The President of the Chamber declares
the oral procedure closed at the end of the hearing.
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Interventions. Any natural or legal person who can prove an
interest in the result of the case may intervene in an ongoing
case. The meaning of an interest in the result of the case has
been evolving in the case law of the EU Courts and at present
requires an intervener to show that its legal, property rights or
commercial interests are, or may be, sufficiently affected by

the result of the case, (e.g. by annulment or the maintenance of
the challenged EU act).

Any EU Member State (or a state of the EEA) and any other
EU institution has a statutory standing and may request to
intervene as a third party in the case without proving an
interest.

An intervention can be done in either the written procedure or
before the start of the oral procedure. The Court will accept
the request to intervene of a private party if it agrees with

the claim of interest, after hearing the main parties. Then,

as a next step, the intervener will submit a statement in
intervention, which can only support or oppose the claims of
one of the parties. The parties are given opportunity to make
observations on the statement in intervention.

Joinder of cases. When separate actions are lodged
simultaneously and have the same subject-matter, they may
be joined. The decision for a joinder of cases is made either on
the General Court’s own motion or on application by a party
(an applicant or the defendant). Before that decision, the Court
will set a time limit within which the parties may submit their
observations on the proposed joinder.

Measures of organization of procedure and measures of inquiry.

The Court itself, on its own initiative, decides on additional
procedural steps, such as written questions to the parties, or
the calling of experts or witnesses upon proposals of the judge-
rapporteur. The parties may request, but the Court decides
such measures on its own discretion.

5. INTERIM REMEDIES

51 When seeking to have a case dismissed
before a full trial, what actions and on what
grounds must such a claim be brought?
What is the applicable procedure?

Instead of lodging a defense, a defendant may submit

a preliminary plea: (1) of inadmissibility, (2) of a lack of
competence (jurisdiction), or (3) that the action has become
devoid of purpose, in a separate submission to the General
Court or the Court of Justice. It may ask the Court to rule

on that request by a preliminary order without going into
the substance of the case.

As soon as the preliminary plea has been submitted,

the President of the Chamber will prescribe a time-limit

within which the applicant in the main action may submit its
written observations on the plea of inadmissibility, or lack of
competence, or that the action has become devoid of purpose.

After considering the submissions of the parties, the President
of Chamber decides whether to open an oral procedure. If

the plea has been submitted to the Court of Justice, it issues
an order after hearing the Advocate General. An order

by the Court, declaring a plea of inadmissibility, of lack of
competence, or an action devoid of purpose well founded, will
put an end to the proceedings before the Court.

However, the Court may decide on its own initiative to reserve
its ruling on a preliminary plea for a later stage, until it has heard
the main claims in the case on the substance (i.e. until the full
trial).

The Court of Justice or the General Court may also decide on
its own initiative by a reasoned order if a case is to be declared
manifestly inadmissible, or that the Court manifestly has no
jurisdiction to hear the case.

5.2 Can a claimant be ordered to provide
security for the defendant’s costs?

There are no procedural rules of the Court of Justice of the EU
on provision of security for the defendant’s costs.

5.3 What interim or interlocutory injunctions are
available and what does a party have to do
in order to be granted one before a full trial?

EU law sets the principle that actions brought before

the Court of Justice or the General Court do not have
suspensory effect. Accordingly, interim measures are an
exception to that rule and are rare in practice. Proceedings
for interim measures before the Court of Justice of the EU
can only provide temporary legal protection in favor of an
economically vulnerable applicant after proceedings begin
and before the main action is decided.

The interim measures that may be adopted fall into two main
categories: (1) A specific interim measure, i.e. the suspension
of the enforcement of the contested act. An application to
suspend the operation of any act adopted by an EU institution
is admissible only if the applicant has challenged the legality
of that act in a main action lodged before the Court; (2)
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Other measures, which are deemed necessary by the Court.
The range of possible measures is not predetermined, but

the judge who imposes them may not exercise a power that is
vested in another EU institution.

In order for an interim measure to be granted, it must meet
three substantive requirements:

« The application for the interim measure must establish that
the application in the main proceedings has prima facie
reasonable chances of success (e.g. that the challenged act
is prima facie unlawful);

- There must be a demonstration of urgency of the need for
temporary protection (i.e. the applicant must demonstrate
a risk of irreparable harm due to its economic vulnerability,
including at the level of its related entities); and

« The applicant must comment on the so-called ‘Balancing
of interests’ test’, (i.e. that the applicant’s interests are not
outweighed by other interests at stake in the proceedings).

An application for interim measures must be made in a separate
document from that of the application in the main action,

and will be admissible only after the application in the main
proceedings has already been lodged and registered by

the Court.

An application for interim measures is reviewed under

a fast (summary) procedure. The application is served on

the opposing party, and the Court prescribes a short period
within which the other party may submit written observations.

The decision on the application for interim measures takes
the form of a reasoned order, which is served to the parties and
is enforceable.

Interim measures, if granted, are valid only for a limited
period of time, usually until a judgment is made in the main
proceedings, and they may not prejudge the outcome in
the main proceedings.

5.4 What kinds of interim attachment orders
to preserve assets pending judgment or
a final order (or equivalent) exist in your
jurisdiction and what rules pertain to them?

The Court of Justice and the General Court do not have

the authority to enforce their orders on interim measures. Such
orders can only be enforced by the national courts according to
the national laws of the Member States.

5.5 Are there other interim remedies
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available? How are these obtained?

The procedural rules of the Court of Justice of the EU do not
provide for any other interim measures than the measures
covered under the questions 51-5.3 above.

6. FINAL REMEDIES

6.1 What are the remedies available at trial?
What is the nature of damages, are they
compensatory or can they also be punitive?

In actions for annulment, the Court reviews the legality of

the contested act under EU law, and if a violation of EU law

is found, the successful action will result in a declaration of
annulment of the contested act. The annulled act will be
considered null and void since the first day of its entry into force
(retroactivity of the annulment). Please see also the answer

to question 24 on the implementation and enforcement of
judgments.

In successful actions for damages, the Court may award
compensatory (pecuniary) damages to be paid by

the responsible EU institution, but EU law does not preclude
also ordering in-kind reparation of damages.

In preliminary reference rulings, there are no remedies at the EU
level, since the preliminary ruling of the Court of Justice is
referred back to the national court.

7. EVIDENCE

71 Arethere any rules regarding the disclosure
of documents in litigation? What
documents must the parties disclose to
the other parties and/or the court?

Where, due to matters of law or of fact relied upon by

a party, it is necessary for the General Court to examine

the confidentiality, vis-a-vis the opposite party, of certain
information submitted to the General Court following a measure
of inquiry (see below), and provided such information may be
important for the General Court to rule upon the case, that
information will not initially be coomnmunicated to the opposite
party at that stage of the Court’s examination.

If the General Court concludes in its initial examination
that the information produced before it is relevant for
its consideration of the case, but is confidential vis-a-vis
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the opposing party, it shall weigh that confidentiality against
the requirements of the adversarial principle.

After weighing the protection of confidentiality against

the adversarial principle, the Court may decide to bring

the confidential information to the attention of the opposite
party, making such disclosure subject, if necessary, to specific
protective measures.

That said, the procedural rules of the Court of Justice of the EU

authorizes the Court, on its own initiative, to prescribe measures

of inquiry by means of an order setting out the facts to be
proved or documents to be disclosed. The Court of Justice will
do so after hearing the Advocate General.

The Court may adopt one of the following measures of inquiry:
- the personal appearance of parties;

- arequest for information and production of documents;

- oral testimony;

- the commissioning of an expert’s report; and

- aninspection of places or objects.

The disclosure rules described above will normally apply to
the request for information and production of documents,

but may by analogy apply to other measures of inquiry. Please
note that disclosure of documents which contain restricted EU
policy data or state secrets are subject to separate rules.

7.2 Are there any rules allowing a party not to
disclose a document such as privilege?
What kinds of documents fall into this rule?

There are no procedural rules allowing a private party to refuse
to disclose a confidential document requested by the Court.
That said, the Court of Justice has held on various occasions

that the confidentiality of written communications between
lawyers and clients should be protected at the EU level. However,
the protection of such legal professional privilege was made
subject to two cumulative conditions. First, the exchange

with the lawyer must be connected to the client’s rights of
defence (e.g. relating to inculpatory evidence in an antitrust
investigation) and, second, the exchange must emanate from
independent lawyers (i.e. lawyers who are not bound to the client
by a relationship of employment, and/or are not economically
dependent on the client). If an employment or economic
dependence is established, and there are close ties ’, the legal
privilege will not apply even though the lawyer is admitted to

the bar (see Case C-550/07 P, Akzo Nobel Chemicals).

A party which is an EU institution or an entity which
otherwise holds state secrets may refuse to provide
information or to produce documents to the EU Courts if
such information or documents pertain to EU’'s conduct

of international relations or security; similar rights are
enjoyed by Member States (‘'state secrets’). A formal note by
the Court is taken of any such refusal and this may impact
the outcome of the case for the institution, Member State or
entity concerned.

7.3 How do witnesses provide facts to
the court, through oral evidence or
written evidence? Can the witness be
cross-examined on their evidence?

The Court may, either on its own initiative or at the request of
one of the parties to the proceedings, order that certain facts
be proved by witnesses.

A request by a party for the examination of a witness

must state precisely what facts and for which reasons

the witness should be examined. Other parties may object
to allowing a certain witness on the grounds that he or she
is not a competent or a proper witness. The Court will rule
by a reasoned order on the request, taking into account
the observations of other parties.

The witness will give his evidence to the Court in the presence
of the parties. After the witness has given his evidence,

the witness takes the oath. The President of Chamber may, at
the request of one of the parties or on his/her own initiative, ask
questions. Under the supervision of the President, questions
may also be asked by the representatives of the parties.

7.4 What are the rules pertaining to experts?

The Court may order that an expert’s report be obtained

as a measure of inquiry. Parties may object on grounds of
competence or relevance of the expert. The Court’s order
appointing the expert shall define the expert’s task and set
a time-limit within which the expert must submit the report.
The expert takes oath after making his/her report.

After the expert has submitted the report and that report
has been served on the parties, the Court may order that

the expert be examined in the presence of the parties.

At the request of a party or on his/her own initiative,

the President of Chamber may ask questions. Under
supervision of the President, the parties’ representatives may
also put questions to the expert.
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8. OTHER LITIGATION PROCEDURE

8.1 How does a party appeal a judgment
in large commercial disputes?

Appeals of judgments and final orders by the General Court
are possible by a party to the litigation at the first instance
and are reviewed by the Court of Justice. The relevant time-
limit for appeals is two months from the date of notification
of the judgment to the parties.

Appeals are admissible only if they concern matters of

law (including legal characterization or qualification of
facts) but not matters of fact as such. The appeal must

also address specific legal conclusions contained in

the judgment and not issues of law presumed or inferred by
the party. An appeal may also be rejected if the pleas in law
are ineffective (i.e. cannot affect the legality of the act in
the underlying dispute).

Appeals may consist only of a written procedure (appeal,
cross-appeal, response(s)), and oral hearings are not
always granted. The Advocate-General delivers its opinion
on the appeal several months before the judgment.

The Court of Justice would often, but not always, follow
the conclusions in the Advocate-General's opinion.

The outcome of the appeal may be: a dismissal of

the appeal; the setting aside of the judgment of the General
Court and a final judgment on the matters in dispute if

the stage of the procedure so permits (provided these
concern only questions of law), or if that is not possible,

the Court of Justice will set aside the judgment, but refer
the continued review of the case back to the General Court.

8.2 Are class actions available in your
jurisdiction? Are there other forms of
group or collective redress available?

Class actions are not possible before the Court of Justice
of the EU. Many applicants may agree to submit the same
pleas in law in a single action and a single application (one
single case). Alternatively, many applicants may initiate
separate (individual) actions on essentially the same
subject-matter at approximately the same time, and these
may become joined cases (following the Court’s joinder), If
joined, the cases will be reviewed as one case and will be
decided in a single judgment.

There are no forms of collective redress available in litigation
before the Court of Justice of the EU.
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8.3 How are costs awarded and calculated?
Does the unsuccessful party have
to pay the successful party’s
costs? What factors does the court
consider when awarding costs?

Judgments and final orders of the Court of Justice of the EU
contain an order on costs in relation to the parties, worded
in general terms, without any amounts (i.e. who should bear
the costs of that litigation). In most cases, the unsuccessful
party is ordered to pay the costs. However, in certain cases,
especially where particular circumstances allow it, the Court
may order each party to bear its own costs.

While the successful party can, in principle, ask for

payment of all of its costs directly relating to the case from
the unsuccessful party, the prevailing practice is a voluntary
out-of-court settlement on the payable amount of costs. If

a dispute concerning the amount of litigation costs cannot be
resolved voluntarily, the Court will accept opening a “taxation
of costs” proceeding, in which the same Chamber which
heard the case will determine a reasonable amount of legal
costs to be paid by the party ordered to pay, taking into
account all specific and objective circumstances.

8.4 How is interest on costs
awarded and calculated?

The Court of Justice of the EU does not award interest. However,

if the party ordered to pay the costs does not pay the voluntarily
agreed/taxed costs within a reasonable time, the winning party
may seek enforcement under the national rules of the relevant EU
Member State (or even a third country). In such cases, the national
court or enforcement officer in that Member State (or a third
country) will determine, along with the enforcement procedure,
the amount of late interest and the method of its calculation.

8.5 What are the procedures of enforcement
for judgments within your jurisdiction?

The implementation of judgments of the Court of Justice

of the EU is a binding EU law obligation of the EU institution
whose act was found to have violated EU law. The choice

of the means for implementation of a judgment is within
that EU Institution’s discretion and powers. However, the EU
institutions which do not implement a judgment of the Court
of Justice in good time, or do not implement it properly, can
become subject to a new action before the Court of Justice
against their implementing act or omission to adopt such

an act. The risk of such “implementation” Court action is an
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effective deterrent in most cases.

Actual enforcement procedures by private parties against EU
institutions or bodies are not foreseen in EU law. Therefore, if these
ever become necessary, they will be carried out in the competent
local national courts at the seat of the EU institution or body
according to the national law of the relevant EU Member State.

9. CROSS-BORDER LITIGATION

Please note that the issues of cross-border litigation are not
decided by the Court of Justice of the EU. EU law regulates to

a certain extent the cooperation between national courts of
different Member States, including through the European Union's
Regulation on Jurisdiction and the Recognition and Enforcement
of Judgments in Civil and Commercial Matters. This Regulation
does not provide the Court of Justice of the EU with powers in
cross-border litigation. National courts of Member States, however,
are bound by that Regulation (subject to exceptions) and are
entitled to send preliminary reference questions to the Court

of Justice on the interpretation of that Regulation as applied at
the national level by national courts of the Member States.

9.1 Do local courts enforce choice of law
clauses in contracts? Are there any areas of
law that override a choice of law clause?

N/A

9.2 Do local courts respect
the choice of jurisdiction in a contract?
Do local courts claim jurisdiction over
a dispute in some circumstances,
despite the choice of jurisdiction?

N/A

9.3 What are the rules of service in your
jurisdiction for foreign parties serving
local parties? Are these rules of service
subject to any international agreements
ratified by your jurisdiction?

N/A

9.4 What procedures must be followed when

a local witness is needed in a foreign
jurisdiction? Are these procedures

subject to any international conventions
ratified by your jurisdiction?

N/A

9.5 How can a party enforce a foreign
judgment in the local courts?

N/A

10.ALTERNATIVE DISPUTE RESOLUTION

Please note ADR is not relevant to the Court of Justice of the EU.

10.1 What are the most common ADR procedures
in large commercial disputes? Is ADR
used more often in certain industries?
To what extent are large commercial
disputes settled through ADR?

N/A

10.2 How do parties come to use ADR?
Is ADR apart of the court rules or
procedures, or do parties have to agree?
Can courts compel the use of ADR?

N/A

10.3 What are the rules regarding evidence
in ADR? Can documents produced or
admissions made during (or for the purposes
of) the ADR later be protected from
disclosure by privilege? Is ADR confidential?

N/A

10.4 How are costs dealt with in ADR?

N/A

10.5 Which bodies offer ADR in your jurisdiction?

N/A

10.6 Are there any current proposals for dispute
resolution reform in your jurisdiction?

N/A
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England & Wales

Liz Tout

1. OVERVIEW

1.1 Overview

Litigation: Issuing a claim at court remains the definitive
method of determining a large commmercial dispute between
parties who are unable to agree on an alternative method

of settlement. For claims with a value exceeding £200,000,
the issue fee is £10,000. The court will assess the evidence
produced by each party and will decide the outcome of

the dispute. The process is governed by the Civil Procedure
Rules 1998 (CPR) and usually takes between one and two
years to reach trial. There are various schemes (currently being
piloted) which provide a faster, streamlined court process so
that judgment is available more quickly. These are suitable if,
for example, a case can be resolved with limited disclosure and
witness evidence.

Arbitration: Parties must agree to refer a dispute to arbitration
and arbitrations most commonly arise through a provision in
a contract between the parties. An independent arbitrator (or
panel) assesses the evidence produced by each party and
decides the outcome of the dispute. The decision is binding
on the parties and can be enforced. The process is similar to
court proceedings: it is unlikely to be less expensive or take
less time than court proceedings, however, it is confidential
and more flexible. The parties have the opportunity to choose
an arbitrator with industry knowledge and specialist technical
expertise. They can also tailor the arbitration process to their
particular needs although often parties agree that the rules of
an established arbitration body will apply. Arbitration is often
most effectively used for international/cross-border disputes
as it can overcome jurisdictional issues inherent in court
proceedings.

Negotiation: Given the expense, risk and time involved in court
proceedings, it is common for parties to attempt to resolve
disputes through negotiation. The CPR requires compliance
with specified Pre-Action Protocols designed to facilitate
resolution of the dispute, or at least narrow the issues, before
court proceedings are commenced (see question 8 below).

Negotiation, through correspondence or commercial meetings,

is a means of complying with that requirement. However,
parties may attempt to negotiate a resolution at any point
during court proceedings on a without prejudice basis, without
sharing details of any settlement offers with the court.

Additionally, CPR Part 36 is a self-contained regime within
the court rules which encourages the parties to make
written settlement offers. There are strict requirements a Part

36 offer must meet but a valid and well-pitched offer can
impose considerable pressure on an opponent (particularly

a defendant) to settle, as a party who refuses the offer only to
realise a less advantageous result at trial will have costs and/or
interest sanctions imposed on it.

Mediation: This is the most commonly used method of
Alternative Dispute Resolution (ADR). It is used by parties who
cannot by themselves agree to a settlement. The parties meet
with an independent, trained mediator (usually a barrister or
expert in a particular field) who liaises between the parties to
identify issues and facilitate an agreed commercial settlement,
which is recorded in writing. The mediator does not determine
the underlying dispute and so any agreement reached as

a result of mediation lacks precedent value.

Expert determination: An independent expert is appointed

by the parties to resolve the dispute. The parties’ contract
often makes provision for expert determination but an ad

hoc agreement to use this method may be reached. Provided
the parties agree, the expert’s decision is legally binding.

This a quicker and more informal way of resolving a dispute
than court proceedings. It is of assistance where the dispute
centres on a technical issue (for example, defective products /
inadequate services / pricing disputes). It allows for the matter
to be resolved by an expert who is familiar with the technical/
specialist issues.

Adjudication: Parties to a construction contract have a statutory
right to refer a dispute to adjudication. The adjudicator’s
decision is binding on the parties until the dispute is

finally determined by another means of resolution (usually
court proceedings), though parties can choose to accept

the decision. This is a quick and cost-effective way of resolving
a dispute as there is a standard 28-day time period between
referring the matter to an adjudicator and the adjudicator’s
decision. It is specifically designed to sustain the flow of

cash down the supply chain in the short term, and facilitate
the continuation of construction works. The speed of

the process means that the level of enquiry is not as thorough
as court proceedings.

2. LITIGATION

21 Court system

It is usual for the High Court to hear large (exceeding £100,000
in value) and/or complex commercial disputes. The High Court
is split into divisions and, within those divisions, specialist courts
deal with different types of commercial disputes. The courts
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can order a claim to be transferred from one court to another if
it considers appropriate:

Division Court Type of dispute
Chancery Division Chancery Disputes over land, mortgages, trusts, administration of
estates.
Companies Court Company insolvency matters.
Patents Court Patents and unregistered designs.
Queen’s Bench Division Queen's Bench Claims for damages in respect of:

- personal injury;

- negligence;

+ breach of contract;

- libel and slander (defamation);

- non-payment of debts; and

-+ possession of land or property.

Other matters will be referred to the specialist courts in
the Queen’s Bench Division.

Commercial Court Complex business and commercial disputes, including claims
arising out of:
« buying and selling commodities;
- banking and financial services;
- insurance;
- the export and import of goods;
« court proceedings relating to arbitrations.
This court has its own rules in addition to the CPR.
There is also a specialist Financial List.

Mercantile Court Covers claims similar to those in the Commercial Court but
usually of a lower value. The Mercantile Court deals with
commercial matters “in a broad sense” and therefore has
a wider remit.

Technology Disputes that are “technically complex” and typically cover
claims arising in the areas of:
- construction;
- engineering;
- |T. and
« complex accounts.
This court has its own rules in addition to the CPR.

Admiralty Court Primarily hears claims relating to:
- salvage;
- ownership of ships; and
- damage done by ships.

Administrative Court Judicial Review proceedings.
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2.2 Pre-action conduct

The parties’ actions prior to issue of a claim are regulated by

the Practice Direction for Pre-Action Conduct. This requires

a potential claimant to set out its claim, in writing, in sufficient
detail to enable the other party to understand and respond to it.
The Practice Direction also encourages the parties to consider
settlement options and to attempt to resolve their dispute without
starting proceedings, if possible. If litigation cannot be avoided,
the parties must try to reduce the costs of resolving the dispute by,
for example, using joint expert evidence, where appropriate.

In addition to the general Practice Direction, there are

a number of Pre-Action Protocols that cover specific types of
dispute. Examples of these include the Pre-Action Protocol
for Construction and Engineering Disputes and the Pre-Action
Protocol for Professional Negligence. These protocols follow
the spirit of the Practice Direction while generally imposing
additional specific obligations. For example, the Pre-Action
Protocol for Construction and Engineering Disputes requires
the parties to hold a pre-action meeting to discuss settlement
and narrow the issues in dispute.

Should a party fail to comply with the Pre-Action Practice
Direction or an applicable Protocol, the court will take that
conduct into account when awarding costs of the action.
For example, a claimant who fails to send a letter explaining
its claim may be penalised in terms of costs even if it is later
successful at trial.

2.3 Typical proceedings
The main stages in large commercial cases are:

- Issue of proceedings and statements of case (pleadings):
The claimant issues a claim form at court and serves it on
the defendant. Particulars of the claim (also served on
the defendant and filed at court) setting out the facts of
the case and the remedy claimed may be included with
the claim form or alternatively must follow it. Service of
the claim form must be effected within four months of
issue (or six months for service outside the jurisdiction).
The defendant usually files an acknowledgment of service
(within 14 days) and must file a defence setting out the facts
on which it relies (within 28 days unless this deadline is

Case management: Large commercial cases are allocated
to the Multi-track. This means the court takes an active
approach to the management of the case with usually at
least one or more case management conferences convened
by the court. The parties provide information (for example
on the documentary, witness, and expert evidence required)
to assist the court in providing directions. These set

the procedure/timetable of the litigation to trial.

Disclosure: The parties search for and disclose documents
relevant to the issues in dispute (see questions 16 and 17).

Witness statements of fact: The parties exchange witness
statements setting out the factual evidence on which they
will rely at trial (see question 18).

Expert evidence: If the claim deals with technical issues,
the parties exchange expert reports covering the fields
of expertise permitted by the court. Following this,

the experts discuss the issues with a view to producing
a joint statement explaining the issues on which they
agree and disagree (see question 19).

Pre-trial review: The parties attend a hearing at which
the court reviews the progress of the litigation and
makes any further orders necessary to ensure the claim
is ready for trial.

Trial preparation: The parties prepare for trial, including

the production of a trial bundle of documents. Usually each
side briefs counsel (a barrister who will act for it as advocate
at court). Counsel prepares submissions (normally including
a short, written skeleton argument which introduces the key
issues and that party’s evidence and argument relating to
them) and cross-examination points.

Trial: The court determines the claim after hearing relevant
witnesses and experts and the parties’ submission. It then
issues a judgment, either at the end of trial or sometime later.

Costs: The court determines the costs the unsuccessful
party must pay to the successful party.

Enforcement: In the event the judgment is not satisfied
voluntarily, the judgment creditor takes enforcement action.
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extended by agreement of the parties or court order).

The defendant can include a counterclaim with the defence
if it has a related claim against the claimant. If it does,

the claimant must provide a Defence within 21 days of
service of the defence and counterclaim. The claimant can
choose to file/serve a reply to the defence.

2.4 Limitation periods

Unless otherwise specified in a contract between the parties,
the Limitation Act 1980 sets out the limitation periods for
bringing a claim. If a claimant fails to issue a claim form at
court within that timeframe, the claim will, in principle, be
time-barred:
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Type of Claim Statutory limitation period Triggering event/date

Simple contract Six years From the date on which the act
constituting the breach of contract
occurred

Tort (breach of a duty not contained in Six years From the date on which the damage is

a contract) excluding personal injury and
latent damage

suffered

Deed (excluding personal injury and Twelve years

latent damage)

From the date on which the act
constituting the breach of the deed
occurred

A claim for the recovery of land, Twelve years
proceeds of sale of land or money

secured by a mortgage or charge

From the accrual of the right/cause of
action

Latent damage (i.e. damage that is not
discoverable immediately)

Six years; or

From the date the damage occurred; or

Three years from the date of knowledge

From the date on which the claimant had

(if this is outside the initial six-year period) the requisite knowledge and the right to

2.5 Confidentiality

Court hearings dealing with commercial disputes are public
unless there is a good reason for them to be heard in private.
Examples might include, where the case raises a matter of
national security, or where publicity would defeat the object
of the hearing (such as an order to freeze the assets of

a company/individual before it has opportunity to dissipate
them).

The following documents can be obtained by third parties
without the court’s or the parties’ permission, either: (i) after
the defendant has filed an acknowledgment of service or
defence; (i) if the claim has been listed for a hearing; or (iii) if
judgment has been entered:

- particulars of claim and defence (though a party can
keep the contents out of the public domain by making an
application to court); and

+ judgments and orders made in public.

Unless the parties request otherwise and the court agrees with
the need for privacy, all other documents on the court’s file may
be obtained, but only if the court gives permission.

bring an action

2.6 Class actions

Class actions are generally not permitted in England and
Wales. However, the Consumer Rights Act 2015 has created
a system that allows certain designated consumer bodies
to bring what effectively amount to class actions if various
criteria are met.

In other contexts, the courts have wide case management
powers and have created processes to allow for multiple
claimants and group actions.

If claims have common or related issues of fact or law, CPR
1910 - 1915 allow the court to manage claims under a Group
Litigation Order (GLO). Alternatively, claimants can represent
other claimants with the same interest under CPR 19.6.

There are also provisions for specialist group actions, for
example, investor actions (CPR 19.9) or claims relating to
a deceased’s estate (CPR 19.7).

In addition, if a matter can be conveniently disposed of in
the same proceedings, multiple parties can join together as
claimants (CPR 7.3) without the court’s permission.
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3. INTERJURISDICTIONAL PROCEDURES

3.1 Audience rights

Barristers have full rights of audience in the High Court and
typically conduct the advocacy in High Court hearings
(where the solicitor has day-to-day conduct of the case
generally). Solicitors of the Courts of England and Wales
do not have full rights of audience in the High Court unless
the Solicitors Regulatory Authority has granted them

a higher courts qualification (higher rights of audience).
This can be achieved by attending an assessed course in
advocacy. Solicitors who have the qualification are known
as ‘Solicitor Advocates’.

Registered EU lawyers are entitled to apply for higher
rights of audience. This may involve passing additional
assessments required by the Solicitors Regulation Authority.

Non-EU lawyers have no rights of audience in England and
Wales and cannot conduct cases (or appear as advocate) in
these courts.

3.2 Rules of Service for Foreign Parties

CPR Part 6 sets out the rules on service in England and Wales.
The usual methods are:

- first class post or other service which provides for delivery on
the next business day at a permitted address;

- document exchange at a permitted address;

- delivering the document to or leaving it at a permitted
address;

- fax;
- other electronic method (e.g. email); and
« personal service by a process server.

You may only serve by fax and other electronic methods with
the other party’s consent. You can serve by all other methods
without the other party’s consent. If a party seeks to avoid
service, you may apply to court for an order permitting service
by an alternative method (for example, by email without

the other party's consent or at an alternative address).

England and Wales is party to the EU Service Regulation and
Hague Service Convention. These treaties provide further
procedures for overseas service into England, which the English
courts recognize as valid.

3.3 Forum selection in a contract

The jurisdiction of the courts in England and Wales is
governed by EU legislation and domestic law.

Where EU legislation, or the Lugano Convention, applies
(for example where a jurisdiction clause names a court in,
or the defendant is domiciled in, the EU or within a country
signed up to the Lugano Convention) the courts of England
and Wales will generally respect choice of jurisdiction
clauses. The main exceptions relate to:

+ matters over which other courts have exclusive
jurisdiction (for example, in relation to immovable
property, some questions as to company law, public
registers, registered IP rights, and enforcement of
judgments);

- situations where a party submits to the jurisdiction of
a court other than the one specified in any clause; and

- instances where there are special rules in relation to
the types of contract, such as employment, consumer, or
insurance contracts.

In cases that fall within these exceptions, it is possible
that the courts of England and Wales may disregard
an alternative choice of jurisdiction clause and claim
jurisdiction for itself.

In relation to claims arising out of contracts that have

a jurisdiction clause naming a jurisdiction outside the EU or
Lugano Convention countries, the courts of England and
Wales will respect the chosen jurisdiction in the contract
unless it is in the interests of the parties and the ‘ends of
justice’ to claim jurisdiction over the dispute and allow it to
proceed in the courts of England and Wales.

3.4 Choice of law in a contract

The courts will respect the choice of governing law in
a contract subject to limited exceptions relating to:

- Unfair Contract Terms Act 1977;
- Financial Services and Markets Act 2000;

- mandatory rules of law (or provisions that cannot be
derogated from by agreement) relating to employment and
consumer contracts; and

- situations where applying the choice is manifestly
incompatible with public policy.
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3.5 Gathering evidence in a foreign jurisdiction

England and Wales is party to the EU Taking of Evidence
Regulation, and The Hague Convention on the Taking of
Evidence Abroad in Civil or Commercial Matters. If a foreign
court (from any territory) requests assistance with a witness,
and makes an application, the High Court may make an order
compelling a witness to submit to examination. The examiner
must then produce a deposition. With requests from courts
outside the EU, the High Court will seal the deposition for use
out of England and Wales.

3.6 Enforcing a Foreign Judgement
in Local Courts

England and Wales has bilateral treaties for the reciprocal
enforcement of judgments with:

- EUand EFTA (European Free Trade Association) countries;
- Commonwealth countries; and
+ Hague Convention countries.

The procedure for enforcing foreign judgments covered by
these arrangements, varies depending on the underlying
treaty. Generally, the party wishing to enforce the judgment
files the paperwork specified by the relevant treaty. If this

is in order, the High Court registers the foreign judgment
and makes an order permitting enforcement. In the case

of judgments from EU and EFTA countries, the High Court
simply registers the judgment and allows enforcement as

if dealing with a domestic judgment, without the need for

a further order.

It may be possible to enforce judgments from the rest of
the world, provided they are final and conclusive and for

a sum of money (but not for taxes, a fine, or other penalty).
However, this usually requires separate proceedings to

be brought, based on the foreign judgment in the English
court. This invariably takes longer than the registration
process under relevant bilateral treaties. In such a case,
the judgment debtor also has more grounds open to

it to resist recognition and enforcement. For example,

the court may consider the underlying merits of the original
claim and may also decline registration if the judgment is
contrary to fundamental principles of English law, such as
the Human Rights Act 1999.
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4. EVIDENCE

41 Fact witnesses

Witnesses of fact provide written witness statements in
accordance with the court’s directions order (which sets

the timetable to trial). Witness statements stand as evidence

in chief at the trial. The witness will normally attend trial to be
cross-examined by the opposing advocate. The advocate who
called the witness can then re-examine, but this is limited to
questions clarifying matters coming out on cross-examination.
It is not mandatory for the witness to attend trial to give
evidence. If the witness does not attend, however, the court will
generally attach less weight/reliance to witness evidence that
has not been cross-examined in court.

4.2 Expert witnesses

The rules governing the use of experts in a dispute are set out
at CPR Part 35 and the Civil Justice Council’'s Guidance for
the Instruction of Experts in Civil Claims.

The expert’s duty is to the court. The role of the expert is to
assist the court on matters within his expertise. This duty
overrides any obligation to the party from whom the expert
receives instructions and fees.

A party must obtain the court’s permission to use an expert,
if the party intends to rely on the expert’s evidence at trial
and recover the associated costs from the losing party. In
large commercial disputes, it is usual for the parties to each
instruct their own respective expert(s) in those disciplines
which the court accepts require technical evidence. There is
usually a meeting between each party’s expert in a specific
field and the opponent’s equivalent expert. The purpose is
to allow disclosure and to narrow the issues relevant to that
area of expertise. A record of the meeting informs the judge
on the issues on which the experts agree and disagree. In
appropriate cases, the court can appoint a single joint expert
who will produce evidence for both parties. That evidence is
likely to be determinative of the issue.

The usual process for a party instructing its own expert is:

- formal written instructions are issued, which will be attached
to the expert’s report when served. Other instruction
correspondence with the expert is disclosable on request
following service of the expert report;

-+ the expert produces a report and the parties will then
exchange reports;
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- the parties’ respective experts will discuss the issues within
their expertise;

- the experts will issue a joint statement on the areas that they
agree and disagree; and

- the experts’ reports and their joint statement will stand as
evidence in chief at the trial.

The experts will be cross-examined on this evidence. Since April
2013, this can include “hot tubbing” where experts are asked
questions concurrently. This approach, however, is still far from
common.

4.3 Documentary disclosure

The most common court order is for standard disclosure. This
obliges the parties to conduct a reasonable and proportionate
search for, and to disclose, all documents that are relevant to
the issues in dispute, regardless of whether they support or
adversely affect any party’s case.

Since April 2013, the courts have discretion to vary the scope
of disclosure from standard disclosure. For example, a court
could order a party to disclose only: (i) the documents on which
it relies; and (ii) any documents specifically requested from

the other parties.

The term “documents” includes electronic documents. In large
disputes, the parties are expected to agree to the scope of
the search for electronic documents given the large volume of
electronic data that commercial clients generally hold.

Disclosure is an on-going duty, so parties are obliged to
disclose any relevant document they subsequently identify
after the initial deadline for disclosure.

The rules for disclosure are in CPR Part 31. Usually, each party
serves a list of all relevant documents that are (or were) in

its possession/control. Parties are then entitled to inspect/
request copies of the documents on the list, subject to

the rules of privilege (see question 17 below). Inspection is
normally undertaken by providing hard copies or, in the case
of large disputes, exchanging electronic versions via electronic
disclosure providers.

4.4 Privileged documents

Privilege

A party must still disclose (usually in its list of documents) any
items for which it claims privilege. However, assuming the claim
to privilege is not challenged (or the challenge is dismissed),

it does not have to allow inspection of those documents.
The most common forms of privilege are:

- Legal advice privilege, which applies to confidential
information passed between solicitor and client for
the purposes of providing legal advice.

- Litigation privilege, which applies when:
- litigation has commenced or is in contemplation; and

- the dominant purpose of the communication is either
giving or obtaining legal advice, or obtaining or collecting
evidence for use in the proceedings.

Litigation privilege then covers communications not only
between solicitor and client but also with third parties. This
would cover, for example, the client or solicitor corresponding
with a potential witness.

- Without prejudice documents: normally documents created
in a genuine attempt to settle an existing dispute. This would
cover, for example, documents produced for the purpose of
litigation.

- Common interest privilege: shared with another party who
has the same interest in that litigation.

Privilege applies to both private practice and in-house solicitors.

Other rules allowing a party not to disclose a document
Parties cannot withhold information that is relevant to the issues

in dispute simply on the basis that it is confidential. However,
where a single document contains both information that is
relevant to the dispute and irrelevant confidential information,
the irrelevant confidential information can usually be redacted,
particularly if it is commercially sensitive.

5. REMEDIES

51 Dismissal of a case before trial

A party may apply to dismiss a claim before trial if

the defendant fails to respond to a claim within the applicable
time limit, in which case the claimant can ask the court to enter
judgment against the defendant in default of a defence.

Another procedural ground for dismissing a party’s case
before full trial may arise if that party has committed a serious
procedural breach of a court rule, practice direction or

order for which there was no good reason and where, taking
all circumstances of the case into account, the party in
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default should not be granted relief from sanction. Note that
the sanction imposed may, however, fall short of dismissing
the case/defence. For example, if the default is late service of
witness statements the sanction might be an order debarring
the party from relying on that evidence.

A party can also apply for summary judgment on the whole
claim (or part of it). The basis of such an application is that there
are no reasonable grounds for either bringing or defending

the claim.

Alternatively, a party may apply to strike-out the opponent’s
statement of case on the basis that there is no real prospect of
the claim or defence (or part of it) being successful and that
there is no other reason why the case should proceed to a trial.

There is some overlap between the two types of applications
mentioned in the paragraphs above. Sometimes both grounds
are relied on by the applicant. In either case it is necessary to
submit an application to the court with supporting evidence.
The other party is given the opportunity to respond to

the application. In large commercial cases, the court will likely
determine the application through a hearing.

5.2 Interim or interlocutory injunction before
trial The leading authority regarding
interim injunctions is American Cyanamid
Co v Ethicon Ltd [1975] AC 396.

The court applies a three-stage test:
- lIsthereis a serious question to try?
- If yes, are damages an adequate remedy?
+ If not, where does the balance of convenience lie?

Question one is a threshold test. The court will not consider

an application for an interim injunction without evidence that
there is an issue necessitating a trial. Interim injunctions are

a temporary form of discretionary relief. They prevent avoidable
injuries pending trial, so there must be a triable issue.

Question two is qualitative. Damages are adequate
compensation for most loss suffered, however, justice may
require the court to protect rights before they are breached
by awarding an injunction to prevent loss (or further loss) from
occurring.

If question two is finely balanced, question three arises.

The court seeks to preserve the status quo by considering
what outcome carries least risk of injustice to the parties. In
other words, would the damage to the applicant if an injunction
is not granted (but the claim is later established) outweigh
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the damage to the respondent of granting an injunction that is
later shown to have been wrongfully awarded?

5.3

A freezing injunction is used to preserve assets pending trial.
A freezing injunction can be granted over assets anywhere in
the world, though enforcement in foreign jurisdictions is not

simple.

Interim attachment orders

To obtain a freezing injunction, the applicant must:

- have a claim recognized by English law with a good arguable
case;

- prove the existence of assets to freeze; and
- show those assets are at real risk of dissipation.

The need to show risk of dissipation is essential. This generally
means showing the respondent is moving assets beyond

the applicant’s reach, which will make it more difficult to enforce
a judgment.

An application for a freezing order is usually made without
notice to the respondent. There are strict evidential rules
applying to such applications. The applicant (especially

if it initially makes the application without notice to

the respondent) must disclose all potentially relevant matters,
even if adverse to its application. Failure to meet the disclosure
duties may result in the injunction being discharged, with costs
against the applicant. The applicant usually also has to provide
a cross-undertaking in damages to protect the respondent in
the event that it suffers as a result of an injunction that is later
established as having been wrongfully granted.

A freezing injunction does not create a ranking security interest
over a frozen asset. It is not a charging order (which is only
available after judgment and does create a ranking security
interest over relevant real property and shares).

5.4 Other interim remedies

The courts have general wide-ranging powers to deal with
a number of interim issues. In addition to remedies already
set out (summary judgment, strike-out, judgment in default
of a defence, injunctions, security for costs), other available
remedies include orders for:

- specific disclosure, where the scope of a party’s disclosure is
challenged; and

- aninterim payment, for example, a payment on account of
(an undisputed part of) damages in a quantum only claim.
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5.5 Remedies at trial
The court may:
- award payment of damages and interest;

- order specific performance, which is an equitable remedy
requiring the losing party to perform its contractual duties;

- make final injunctions, restraining the losing party or
compelling it to act; or

- make declarations (binding determinations) as to the rights
and duties of the parties.

Damages under English law are generally compensatory and
rarely, if ever, punitive. Most civil claims involve compensatory
damages. In contract cases, the aim is to compensate

the innocent party for the loss suffered as a result of the breach.
The damages awarded should put the party in the position

it would have enjoyed had the contract been performed. In

a commercial context, a claimant will therefore normally want
to claim its “loss of bargain” damages i.e. the profits it would
have derived from the contract being performed. If the contract
would not have been profitable the claimant may have to claim
its “reliance” damages, i.e. the expenditure it has incurred in
reliance on the contract.

Some claims attract higher awards known as aggravated
and exemplary damages, which are punitive. These are not,
however, generally available in commercial claims: they tend
to flow from claims for personal injury and/or other torts like
defamation, to recompense individuals in monetary ways for
non-monetary harms.

Contracts can provide for liquidated (or pre-ascertained)
damages for specified breaches. The court will generally
enforce a straightforward liquidated damages clause when
freely agreed by the parties, provided these are a genuine pre-
estimate of loss. If the contract provides for a more complex
remedy for breach (for example, disentitling the party in
breach from deferred consideration), the court will enforce
this if persuaded the claimant had a legitimate interest in
performance of the relevant obligation and that the sanction for
breach is not extravagant, exorbitant or disproportionate when
compared with that interest. Otherwise, such a clause will be
struck down as a penalty.

5.6 Security for costs

A defendant can, after a claim is issued, apply for an order that
the claimant provides security for the defendant’s costs in large
commercial claims.

In exercising its discretion to order for security for costs,

the court takes into account a number of factors, including:

(i) whether the claimant is a resident outside the jurisdiction;

(ii) whether there is a reason to believe the claimant will not

be able to pay the defendant’s costs if ordered to do so; (iii)

the claimant’s address and whether it has changed (suggesting
that it may seek to evade consequences of the litigation); and
(iv) whether a claimant has taken steps in relation to its assets
that could make it difficult for the defendant to take action and
recover its costs.

Where the ground relied on is that the defendant is out of

the jurisdiction, any award of security is generally restricted to
the seeking security for costs of enforcing a costs judgment
against the claimant in that jurisdiction. The English courts will
not award security on this ground alone against a claimant

in another EU jurisdiction, as this would be considered
discriminatory.

6. FEES AND COSTS

6.1 Legal fees
The fees a law firm charges its own client are not fixed by law.

In dispute resolution matters, law firms traditionally charge
clients for the time spent on the claim on an hourly rate basis.
Fixed fees becoming more common, at least for some stages of
some disputes.

Other potential fee structures include:

- Conditional fee arrangements (CFAs): These are
arrangements by which the solicitor will not receive its fees
(or may receive less than normal) if the client loses the case.
The solicitor will receive normal fees plus a “success fee”
if the case is successful. The success fee is generally
calculated as a percentage of the solicitor’s fee as opposed
to the damages/settlement sum. Certain requirements
must be met for a CFA to be enforceable. Since 1 April 2013,
the success fee is no longer recoverable from the losing
party and, as a consequence, the use of CFAs has reduced.

- Damage based agreements (DBAs): This is another type
of contingency fee agreement between a solicitor and
a claimant client (though the Civil Justice Council is
considering changes to allow defendants to use DBAs).
The fee paid to the solicitor is based on a percentage of
the compensation received by the client (this is usually
a settlement sum or damages from the other party).
Generally, the solicitor will not be paid if the claim is
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unsuccessful. Since 1 April 2013, these agreements can be
used in almost all contentious matters, however, they are
rarely used in commercial disputes as they are uncertain/
risky for both solicitor and client.

The legal costs one party can recover against the other are not
currently fixed by law in large commercial disputes. However,
there is a fixed cost regime in low value disputes that may in
future be extended to higher value disputes.

6.2 Funding and insurance for costs

Litigation is usually funded by each party paying their legal
representatives’ costs as the case proceeds. The expectation is
that the ultimately successful party will recover from the losing
party some of its legal costs (typically 60-80% of the incurred
costs) after the trial. However, other funding arrangements
provided by lawyers or third parties are permitted. These
include:

DBAs and CFAs: See question 5 above.

- After the event (ATE) insurance: This legal expenses
insurance policy, obtained after the dispute has arisen,
covers a party’s potential liability in the event it loses its case.
The policy usually covers the party’s disbursements and
the other side’s legal costs and disbursements. As a result,
it is often combined with another form of litigation funding in
respect of the party’s own costs.

- Before the event (BTE) insurance: These are policies
purchased prior to a dispute arising and usually cover legal
fees and disbursements up to a specified limit. Examples
include motor insurance and residential landlord cover.

+ Third party funding: This is an arrangement where a third
party agrees to pay some or all of the claimant’s legal
fees and disbursements in return for a fee payable from
the proceeds of the claim (whether following a judgment
or settlement). If the case is unsuccessful, the funder is
generally unable to recover any sum.

6.3 Cost award

As a general rule, the successful party is entitled to recover its
costs from the unsuccessful party.

In the majority of complex and higher value claims, the parties
are required to complete cost budgets at an early stage. These
are either agreed between the parties or approved by the court.
When later determining costs, the court will consider the cost
budgets and will not normally award the successful party more
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than the sum set out in their approved cost budget without
good reason.

In cases where cost budgets do not apply, the court will
consider a number of factors when exercising its discretion to
decide on a costs award. These include:

- the damages claimed from the losing party and the damages
awarded;

- theissues in dispute and the degree to which the successful
party was successful on those issues;

- the complexity of the proceedings;
- the conduct of the parties during the claim;

- whether any party should have made a concession at an
earlier stage; and

- whether there were any settlement offers made during
the course of proceedings.

As a general rule, the successful party usually recovers 60% -
80% of its costs from the unsuccessful party.

The court will also be told about any offers made by the parties
pursuant to CPR Part 36 when determining costs. If the Part 36
offer is effective, it will have a potentially significant impact on
the costs position:

If the claimant made a Part 36 offer which the defendant did
not accept and achieves a better result at trial, the court can
order the defendant to pay;

- costs on an indemnity basis for the period following 21
days after the offer was made;

- interest on those costs at a rate of up to 10% above base
rate and;

- interest on damages at a rate of up to 10% above base
rate;

- in some circumstances, an additional sum calculated by
reference to the claim value (and capped at £75,000);
The court will make these orders unless it considers unjust
to do so.

- If the defendant made a Part 36 offer (that the claimant
did not accept) and the claimant failed to achieve a more
favorable result at trial than that offer, the usual order will
be that the defendant will recover its costs for the period
21 days after making the offer. These will in effect be offset
against any costs the claimant is awarded for the period
before this. Again, the court will make such an order unless
it considers it unjust to do so.
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6.4 Cost interest
The court has power to award interest on costs.

Where there is a judgment for costs, interest will likely be
awarded at the judgment rate (currently 8%) from the due date
for payment, however, the court has power to deviate from this
rule.

- Where a court has the power to award interest on costs
before judgment, it will consider various factors and
consequently the rate awarded can vary on a case-by-case
basis. As a general rule, however, any interest awarded will
be at a reasonable commercial rate. The court may order
that this rate continues after judgment (rather than allowing
the judgment rate following judgment).

7. APPEAL

71 Appeal

The general rule is that, if the first instance decision was made
in one of the High Court divisions, the appeal will be heard in
the Court of Appeal. A High Court judge can, however, hear
appeals relating to decisions by other members of the High
Court judiciary (masters and district judges). Appeals of Court
of Appeal decisions are heard by the UK Supreme Court (before
30 July 2009 this was the judicial panel of the House of Lords).

Permission to appeal is required from the first instance court.
If permission is refused, the party has a second opportunity to
appeal by applying for permission to the appeal court.

The grounds for appeal are where the decision of the lower
court is either:

- wrong, including an error of law, fact, or in the exercise of
the court’s discretion; or

+ unjust, because of a serious procedural or other irregularity
in the proceedings in the lower court. An irregularity could
occur for a number of reasons including the judge giving
inadequate reasons for his judgment.

The appeal must be filed at the appeal court within 21 days of
the date of the lower court’s decision, unless the lower court
orders otherwise. The courts will strictly enforce this time limit.

8. ENFORCEMENT OF JUDGEMENT

8.1 Enforcement of judgment

The most common methods by which a judgment creditor can
enforce a judgment are:

- Taking control of the judgment debtor’'s goods: This allows
the judgment creditor, absent payment of the judgment
debt, to recover and sell moveable goods to raise funds. This
is a popular method when the judgment debtor has goods
with obvious second-hand value (e.g. technology, vehicles,
furniture).

-+ Third party debt order: The court orders a third party
who owes money to the judgment debtor to instead pay
that money to the judgment creditor. The third party’s
direct payment to the judgment creditor discharges both
the judgment debt and the third party’s debt to the judgment
debtor. This is a useful remedy when the judgment creditor
knows of solvent third parties who owe trade debts to
the judgment debtor.

- Charging order over land or shares: The court creates
security for the judgment debt over the judgment debtor’s
land or shares. This enables the judgment creditor to apply
to court for an order for sale, allowing the judgment creditor
to manage a distressed sale of the charged assets to raise
funds.

+ Attachment of earnings order: The court orders a judgment
debtor’s employer to pay part of the judgment debtor’s
continuing salary payments directly to the judgment creditor.
Over a period, this reduces the judgment debt, but it can
take time.

+ Petition for personal bankruptcy or company liquidation:
Insolvency is a group remedy and is usually a last resort.
When the court declares a judgment debtor insolvent,
it appoints a trustee in bankruptcy or company liquidator
to manage the judgment debtor’s affairs. The trustee or
liquidator sells the judgment debtor’s assets and (if sufficient
funds are realised) pays a proportionate dividend to all
creditors, including the judgment creditor. The dividend may,
however, only be a small proportion of the actual debt. Once
released from insolvency, the law relieves the judgment
debtor of all previous debts, but the process causes long-
lasting damage to the judgment debtor’s credit history
and reputation. Consequently, the threat of bankruptcy/
liquidation often persuades the judgment debtor to satisfy
the judgment voluntarily.
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9. ALTERNATIVE (OR APPROPRIATE)
DISPUTE RESOLUTION (ADR)

9.1 ADR procedures

ADR is highly successful in settling commercial disputes either:
(i) without issuing a claim at court; or (i) after issue of the claim
but before trial. Court records indicate that only 3 - 4% of
issued claims reach trial. Whilst this may in part be due to

a number of other factors, a very large portion of claims settle
through ADR undertaken before or concurrently with the court
process.

Mediation (either before or after issue of a claim) is particularly
successful. In 2014, the Centre for Effective Dispute Resolution
(CEDR) found more than 75% of cases settled on the day of

a mediation, with 11% settling shortly thereafter.

All industries use ADR as it is strongly encouraged by the court.
Indeed, the court has discretion to sanction parties in costs for
unreasonably refusing ADR, mediation in particular.

ADR methods are split between non-binding and binding
processes:

«  The non-binding processes include negotiation, mediation,
conciliation and early neutral evaluation. Negotiation and
mediation are by far the most popular (see question 1 above).

« The binding processes include appointing an expert
to determine a technical issue (expert determination),
adjudication, a dispute review board and arbitration.

9.2 Costsin ADR

Arbitration: The arbitrator is under no obligation to order that
one party pays another's costs, but it often does so if the parties
do not agree otherwise. If the arbitrator is to decide, this
depends on the relative success or failure of the award.

Adjudication: The usual rule is that each party bears its own
costs. The costs are not usually recoverable from the losing
party and the adjudicator has no power to make costs orders.
Costs will not be recoverable even if there is subsequent
litigation between the parties on the same dispute.

Mediation or Negotiation: Costs are a matter for commercial
agreement between the parties. Parties often share

the mediator’s fees and agree to bear their own legal fees.
Legal costs can, however, be used as a tool in negotiations. If
a settlement is not reached, costs will usually become part of
the costs of the litigation and will be dealt with by the court in
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the usual way after trial (i.e. loser pays the winner's costs subject
to other factors such as conduct). However, it is always open to
the parties to agree otherwise.

9.3 ADR and the court rules

If a contract between the parties contains a clause requiring

the parties to resolve disputes by ADR, the courts will enforce
that clause provided it is sufficiently clear as the matters such as
the appointment of a mediator, the process to be adopted and
how the parties are to be represented at the mediation. If these
matters are left uncertain, the court may decide the clause is
simply an unenforceable agreement to agree. In the absence

of a binding agreement to mediate, the court is not entitled to
force parties to undertake ADR.

The court can, however, stay court proceedings for parties to
attempt to settle and/or impose a costs sanction on a party
who unreasonably refuses an offer of ADR. The court has a wide
discretion in relation to costs at CPR 44.4. The court’s decision
to impose a costs sanction on a party will depend on, amongst
other factors, the nature and merits of the dispute, the costs of
ADR, and its prospects of success.

Whilst ADR is voluntary and not a compulsory part of English court
procedures, it is strongly encouraged by the courts, CPR, and
court guides. The Pre-Action Practice Direction requires parties to
consider whether ADR is suitable and the court may require a party
to evidence this consideration. Solicitors have a duty to advise
their clients about mediation and ADR under the Solicitor's Code
of Conduct. Consequently, ADR should be considered in every
case and a party who does not attempt to resolve a dispute out of
court risks the court imposing costs sanctions upon it.

9.4 Evidence in ADR
This depends on the type of ADR.

Arbitration: The form of evidence can be agreed between

the arbitrator and the parties, though it generally follows similar
principles to court proceedings with (usually limited) disclosure
of documents, witness statements and expert reports.
Arbitrations (and the documents produced for the purpose of
the arbitration) are recognized as confidential and hearings
generally take place in private. The scope of the confidentiality
obligation may differ depending on the circumstances of

the case and the obligations can be modified by agreement.

Adjudication: There is no express duty of confidentiality in
adjudications under the Scheme for Construction Contracts
(England and Wales) Regulations 1998, but they are generally
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treated as confidential. The parties will lose confidentiality
if required to enforce the adjudicator’s decision at court.
The parties can agree to use documents produced in

the adjudication for the purpose of subsequent court
proceedings.

Mediation: Confidentiality is integral to the mediation process,
which is usually conducted on a without prejudice basis.
Mediation agreements will usually include express provisions
regarding confidentiality, for example, that neither party may
disclose any information arising out of or in connection with
the mediation, without consent of the other party. The court
may override these provisions if it is in the interests of justice,
for example, economic duress or to establish whether

the parties reached a binding settlement at or following

the mediation.

Negotiation: If negotiations are conducted on a without
prejudice basis, written correspondence and documents
produced for the purpose of negotiation/settlement are
usually prevented from being put before a court provided
the negotiation is a genuine attempt to settle the dispute.
The court distinguishes between admitting without prejudice
communications as evidence (which is not allowed) and
admitting that without prejudice communications have taken
place (which is allowed).

9.5 ADR reform

Since its introduction in 1998, to harmonise practice across
the civil courts, the CPR has grown in complexity and civil
practice has diversified in different courts. The cost of litigation
has also grown substantially.

Leading judges are now calling for reform to simplify civil
procedure, make better use of technology and to develop new
procedural tools to limit costs. Their overriding concern is to
improve access to justice and create an English civil justice
system fit for the information age.

Proposals include:

« The creation of an online court for monetary claims worth
less than £25,000, with simplified procedural rules and no
automatic assumption that lawyers will be involved. This
would include a move to inquisitorial justice and away
from adversarial trials. This idea is still conceptual with no
timeframe for implantation; and

+ Fixed scale costs for claims worth less than £250,000 to be
introduced within the next two years (this would only affect
recoverable costs between the parties and would not cap
solicitor/client fees).

These reforms are currently anticipated only for low value
claims, though could be an indication of the approach the court
will take to large commercial claims in future.

In the event the UK leaves the EU following the referendum in
June 2016, this may impact the application of EU legislation
on matters such as jurisdiction, service, and enforceability of
foreign judgments.

9.6 ADR organizations

Most industries offer recognized ADR schemes run through
the Institute of Dispute Resolution Schemes. The main bodies
include:

- The Centre for Effective Dispute Resolutions (CEDR);
+ London Court of International Arbitration;

+ Chartered Institute of Arbitrators;

 International Court of Arbitration;

+ The London Maritime Arbitrators’ Association;

- The Royal Institute of Chartered Surveyors; and

- The Adjudication Society.
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France

Christine Sévere

1. MAIN DISPUTE RESOLUTION METHODS

11 Inyour jurisdiction, what are the central
dispute resolution methods used to
settle large commercial disputes?

Litigation, due to the higher costs of arbitration, is still the most
used dispute resolution method in France. The procedure is
mainly governed by the French Civil Procedure Code, together
with some specific rules enclosed in the Commercial Code
providing for specific regulations which might be applied in
certain situations.

Arbitration is an important method of dispute resolution of
very large or international commercial disputes in France, in
particular for parties seeking a neutral forum more flexibility
and familiar with their national specificities or industrial
backgrounds.

More recently, due to the great burden on the Courts and
the lengthiness of proceedings, the French legislator has
adopted several rules aimed at trying to encourage ADR (see
points 10.1 and following below).

2. COURT LITIGATION

21 What are the limitation periods in your
jurisdiction and how are they triggered?

The French Civil Code states the limitation periods to be
applied the different classes of claims; the most relevant ones
being: (i) a 5-year limitation period to be applied to contractual
and tort claims (with some exceptions) and between business
professionals; and (ii) ten-year limitation period in cases of
physical damage.

Regarding the calculation of limitation period, they vary
depending on the particular circumstances of each case.
However, the general principle stated in the French Civil Code
is that limitation period is calculated from the day in which
the action become exercisable.

Time limits are considered to be a substantive legal issue, to be
resolved in the judgment to be rendered.

2.2 What is the structure of the court where
large commercial disputes are heard?
Are there special divisions in this court
that hear particular types of disputes?

First Instance Courts (“Tribunal de Grande Instance”) examine
disputes which are not expressly attributed to another area of
law. These Courts have some specialised areas of laws such as
IP, Real estate, Family law, etc.

Commercial Courts are specialised Courts on dealing with
commercial claims or claims which involve two business
professionals. They are specialised in insolvency proceedings,
transports, unfair competition, and company conflicts.

Commercial Courts do not have special divisions (each Court is
managed by a single judge or three judges, assisted by a Court
Clerk, who render(s) the judgments) but in large jurisdictions
(such as Paris or Nanterre) they may be organised in specialised
sections with judges who have extended knowledge of certain
areas of the industry (such as, for example, the pharmaceutical
industry). Their decisions are appealed before the Appeal Courts.

Judgments on appeals are rendered by the Appeal Courts.
Decisions are rendered by either a unique judge or a college of
three judges if requested.

The French Supreme Court hears appeals from the Court of
Appeal, only on points of law. The Supreme Court is organised
into three civil Sections and one commercial Section, in
addition to a labour Section and a criminal Section.

2.3 Can foreign lawyers conduct cases in your
jurisdiction’s courts where large commercial
disputes are usually brought? If yes, under
what circumstances or requirements?

Being a member of any of the French Bars is mandatory in order
to conduct proceedings before French Civil Courts.

Before Commercial Court, it is not necessary to be a member
of the French Bar. The party can be represented by any person
of its choice, however, if the representative is not a member

of the French Bar, he must be granted with a special power
(pursuant to article 853 of the French Code of Civil Procedure).

EU Member States’ lawyers applying for permanent professional
practice in France must (i) be previously registered with another
European Bar, (i) request the recognition of their diplomas
(pursuant to EU Directive 2005/36/CE) and (iii) pass a qualifying
examination.

In the case of urgent or occasional professional practice,

a lawyer will be required to (i) be registered in another European
Bar, (i) communicate to the French Bar where the legal practice
will take place, and (iii) act together with a French lawyer.
Qualifications will be recognized after a year of practise in
France (pursuant to Decree n° 2016-576 of May 11, 2016), and
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after three effective years of practise in France, registration to
a French Bar can be required (EU Directive 98/5/CE).

In the case of non-EU Member States Lawyers, they will be
required to (i) to be registered in a non-EU Member State Bar,
(i) pass a qualifying test, (iii) pass a Master Degree program
for Access to Legal Practice and the access examination
required by the Ministry of Justice (pursuant Decree n°
91-1197 of November 27, 1991), and (iv) have a reciprocity

of this possibility in the said State (pursuant Law 71-1130 of
December 11,1971).

3. FEES AND FUNDING

31 How do legal fees work in your
jurisdiction? Are legal fees set by law?

Court Agents’ costs are calculated based on the rates approved
by the Decree of February 26, 2016 (applicable until February
28, 2018). Lawyers' fees are set freely but are subject to

the signing of a preliminary engagement letter with the client
(pursuant L. n° 2015-990 of August 6, 2015).

3.2 How is litigation typically funded?
Is third party funding and insurance
for litigation costs available?

Each party assumes its own costs while the proceedings are
pending. When a final decision is rendered the court costs
(dépens) are borne by the unsuccessful party, except where
the court orders that they be paid, either in part or fully, by
another party.

The Court may also require that the party ordered to bear
the Court costs, pay to the other party a lump sum that is
supposed to compensate the sums incurred that are not
included in court costs i.e. the irrecoverable costs (frais
irrepétibles), such as legal fees (see question 22 for more
information). Third-party funding or security for costs, even if
not legally barred, are still unfamiliar practices in France.

4. COURT PROCEEDINGS

41 Are court proceedings open to
the public or confidential? If public,
are there any exceptions?

Court proceedings are public. However, “closed door” hearings
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can be agreed to on grounds of public order, national security,
personal rights or liberties, children or parties’ privacy.

4.2 Are there any rules imposed on parties
for pre-action conduct? If yes, are there
penalties for failing to comply?

There is no pre-action conducts or protocols imposed by law
except as explained below at question 30. In some specific
areas if the claimant has adhered to a Code of conduct

it is mandatory to file a prior claim before the competent
supervisory body. In addition, when a pre-trial mediation clause
is provided under the Agreement, it must be abided for.

4.3 How does a typical court proceeding unfold?

First Instance/Commercial Court proceedings usually take
around a year until a judgment is rendered. In complexes

cases and/or when several parties are implied in the case,
it may take longer.

Proceedings consist of: (i) a writ of summons, containing
the claim and evidence, is filed by the plaintiff, (ii) the writ

is served upon the defendant by a bailiff and filed with

the Court for a first procedural hearing, (iii) the case

is heard regularly before the procedural chambers,

(iv) statement of defence challenging the complaint is filed
by the defendant, together with defendant’s evidence at
the procedural hearings as well as any rejoinder by claimant,
(iv) incidental pre-trial hearing may take place to request
lack of jurisdiction ruling, freezing orders or other incidental
claims that need to be heard in advance to the trail hearing
(v) final oral hearing is set for a trial to rule on the merits,
and (vi) judgment usually rendered within one month from
the hearing.

Before the Commercial Courts, after the writ is served on

the defendant, the first procedural hearing is mentioned. Before
Civil Courts, the writ does not mention any dates. The presence
of a lawyer is mandatory. The defendant must inform his/her
lawyer, which will contact the claimant’s lawyer to instruct

the Court of his/her representation for the defendant. From this
date, the Court will set a procedural calendar.

In addition, there is also the possibility of filing an
application for an order for payment established for
incontestable debts. If the defendant does not oppose to
such an application, the claimant will be granted access to
an enforcement procedure.
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5. INTERIM REMEDIES

51 When seeking to have a case dismissed
before a full trial, what actions and on what
grounds must such a claim be brought?
What is the applicable procedure?

Early dismissal of a claim is possible in cases where procedural
exceptions can be raised at an early stage, such as:

- Lack of territorial or objective competence (this later to be
examined also ex officio by the Court);

+ Resjudicata or lis pendens;

- Inadequacy of the procedure followed;
- Lack of representation of a party

+ Claim is time-barred.

The exceptions must be opposed in the statement of defence.
They will be analysed by the Court and solved first before
the Civil Court.

However, before the Commercial Court, and under certain
circumstances, it is not mandatory to first hear first these
preliminary objections and the case may be pleaded both on
the preliminary objections and on the merits at the same time.
In such a case, it must be concluded that there is no possible
dismissal before full trial.

5.2 Can a claimant be ordered to provide
security for the defendant’s costs?

There is no such request before French court. The claimant is
never required to provide security for the defendants’ costs.
Costs are treated as described under 6.1.

5.3 What interim or interlocutory injunctions are
available and what does a party have to do
in order to be granted one before a full trial?

The application is filed before the competent Court of

First Instance/Commercial Court (attaching all available
documentary evidence). It can be requested either in

a contradictory trial or “inaudita parte” (without hearing

the defendant), in which case the defendant will be granted an
appeal recourse.

When the Court believes that there is urgency, irreparable harm

or obvious fraudulent or illegal acts, or when the payment
claim lacks any serious contestation, the Court may grand an
injunction relief or partial payment of the claim. The decision
may be appealed before the Court of Appeal. The proceedings
have to comply with the adversarial principle.

Furthermore, pursuant to Article 145 of the French Code of

Civil Procedure a party may request from a judge, in specific
circumstances and at the discretion of the judge that he/she
enjoins another party or a third party to file or disclose a specific
element of proof which is in its possession. Before proceedings
are commenced, a party may also request inaudita parte from

a judge to be authorized to empower a bailiff to seek elements
of proof on which the solution of the dispute may depend.

5.4 What kinds of interim attachment orders
to preserve assets pending judgment or
a final order (or equivalent) exist in your
jurisdiction and what rules pertain to them?

- Preventive seizure (seizure of bank accounts, social shares,
mortgages);

- Court appointed trustee;
« Deposit;
+ Asset inventory;

- Preventive annotation of the complaint in public registries;
and

- Any measure assessed to be appropriate by the Court.

5.5 Are there other interim remedies
available? How are these obtained?

Courts can agree to any measures deemed to be necessary
to guarantee the efficacy of a future judgment. In addition to
the specific measures already mentioned the French Courts
can authorize any measure deemed appropriate by the judge,
as for example:

- Provisional cease of an activity, conduct, or temporary
prohibition, interruption or ceasing of ongoing wrongful
behaviors;

Intervention and deposit of incomes in escrow account; or

- Temporary deposit of materials, artworks or objects
produced in non-compliance with IT&IP rights.
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6. FINAL REMEDIES

6.1 What are the remedies available at trial?
What is the nature of damages, are they
compensatory or can they also be punitive?

Courts can award money, establish positive or delivery
obligations, make prohibitions or make a declaration about

the existence, effectiveness or interpretation of a relationship or
legal status.

Only damages for actual loss suffered can be compensated,
and these must be proven. Direct damages are compensated,
unlike indirect damages. However, direct damage has a broad
meaning and is not equivalent to the definition it may have
under other common law jurisdictions. Direct damage will
notably include loss of profits, loss of revenues, loss of
contracts, loss of opportunity to contract, etc. No punitive
damages can be awarded by the Courts. Immaterial damages,
such damage to the reputation, can be awarded.

7. EVIDENCE

71 Are there any rules regarding the disclosure
of documents in litigation? What
documents must the parties disclose to
the other parties and/or the court?

All the documents supporting the pleadings of claim or
the statement of defense must be attached to them when filed
before the Court.

The possibility of disclosing additional documents at a later
stage of the proceedings is also possible, but under certain
circumstances it may be restricted to those connected to new
facts or statements made during the proceedings or dated after
the filing of the briefs.

If agreed by the Court, the disclosure of documents from third
parties and the counter-party can be requested, provided

that they are connected to the subject of the dispute and

the documents to be produced are sufficiently identified, in
relation to the claim, and proportionate.

7.2 Are there any rules allowing a party not to
disclose a document such as privilege?
What kinds of documents fall into this rule?
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In France, no obligation of disclosure lies upon the parties.

Each party only produces the documents of its choice,

except when asked by the judge, who can (if requested by

the opponent) urge the party to disclose it, pursuant article 11 of
the French Civil Procedure Code.

The only possibility to obtain documents covered by legal
privilege is to request a summons from the judge.

“Attorney-client privilege” is recognized, providing protection
whereby these documents can only be communicated

by the protected party (this is also applicable to other
professionals such as doctors and journalists, banks, and those
exchanged among attorneys in the course of negotiations to
settle a dispute).

7.3 How do witnesses provide facts to
the court, through oral evidence or
written evidence? Can the witness be

cross-examined on their evidence?

In civil and commercial matters, witnesses are usually not
required to give oral testimony. Their written testimony can be
submitted and admitted by the Court.

Witnesses’ written statements will be considered as
documentary evidence. They must only relate to facts directly
witnessed.

7.4 What are the rules pertaining to experts?

Private experts can be appointed by any party. The judge, as
provided by article 232 of the French Civil Procedure Code can
also appoint a judicially appointed expert. When the expert has
been appointed by a party, the expert report must be attached
to the pleadings of claim, or the statement of defense, as an
exhibit.

There are no expert assessors who assist judges and sit with
them in court. However, judges may appoint independent
technicians to lead technical investigation and issue reports on
technical issues, either at their own discretion or upon request
of a party. Appointed experts provide a basis for opinion on
matters that require technical specialization, and are therefore
qualified in a very large scope of fields (such as medicine,
architecture, or real estate, etc.). Judges will then take into
consideration this report to render their judgment. The court-
appointed expert might be required to appear at the trial
hearing in order to ratify his/her report and answer questions or
clarifications requested by the judges.
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The fees of the court-appointed experts are part of the costs
of the trial that are initially borne by the plaintiff but may be
recovered against the defendant if the claim is admitted.

8. OTHER LITIGATION PROCEDURE

8.1 How does a party appeal a judgment
in large commercial disputes?

An appeal in writing can be filed before the Court of Appeal
against the judgment rendered by the lower courts within
one month (or 15 days, in the case of fast track proceedings)
after the judgment has been served, the other party having
the possibility to oppose/request dismissal of the appeal.
This limitation period can be extended to three months for
appellants domiciled abroad.

The case is sent to the Court of Appeal, which usually takes
between one year to 18 months to render a judgment (in
writing). The Court of Appeal rules both on facts and on law.

The decision rendered by the Court of Appeal can be appealed
before the French Supreme Court within two months as

from the date of service of the decision (plus two months

for appellants domiciled abroad); the other party having

the possibility to opposing/requesting dismissal of the appeal.
The French Supreme Court will only review issues of law.

The French Supreme Court either rejects the appeal or quashes
the judgment and refers the case back to a different Court of
Appeal

8.2 Are class actions available in your
jurisdiction? Are there other forms of
group or collective redress available?

On 24 September2014, the French Government enacted
a decree implementing a class action mechanism in France.

Since 1 October 2014, certain accredited consumer
associations are able to bring class action claims before

the court, on behalf of consumers, for French consumer and
competition and distribution law infringements.

During the first phase, a group claim is filed by an authorized
association before French Civil courts.

After the claim has been filed, the French Civil courts issue
a declaratory ruling on liability in which judges establish
liability on the basis of model cases brought by the filing
association. During this phase, judges determine the scope

of the defendant’s liability, ensure the publicity of the case in
the media at the expense of the defendant, and may determine
the amount of damages awarded to each individual plaintiff.

In the second phase, the plaintiff group is constituted through
judicial oversight of an opt-in system whereby individuals must
step forward to be included in the plaintiff class.

In the third phase, parties who have opted-in can obtain
compensation based on the amount of damages previously set
by the judge.

The appeal, if any, will be tried according to the rules applicable
to “short notice” judgments, usually required for urgent matters
(article 905 of the French Code of Civil Procedure).

A special collective action in the area of health has been also
organized by the Law of 17 December 2015 (article L. 1143-1 of
the Health Code).

8.3 How are costs awarded and calculated?
Does the unsuccessful party have
to pay the successful party’s
costs? What factors does the court
consider when awarding costs?

The court costs (dépens) are borne by the unsuccessful party,
except where the court orders that they be paid, either in part
or fully, by another party. These costs notably include the fees,
taxes, government royalties or emoluments levied by the clerk
of the court.

The court may also require the party ordered to bear the court
costs to pay to the other party a lump sum that is supposed to
compensate for the sums incurred that are not court costs i.e.
the irrecoverable costs (frais irrépétibles), such as legal fees.
However, the amount of this lump sum is in the discretion of
the court, which does not have to justify its decision. The court
will notably take into account the principle of equity and

the financial situation of the two parties. In any case, the total
amount of the court costs and the irrecoverable cost is always
much lower than the actual expenses of the successful party.

8.4 How is interest on costs
awarded and calculated?

The payment of interest is regulated by the provisions of
the French Commercial and Civil Codes and courts cannot
impose them discretionarily and they are awarded in

the judgement to be rendered. The rate of legal interest is
determined every semester by decree.
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8.5 What are the procedures of enforcement
for judgments within your jurisdiction?

Domestic judgments for the payment of a sum of money

are, if not voluntarily satisfied, usually enforced by the seizure
of property. A final court decision is required to proceed to

a seizure. A range of different forms of attachment or seizure
are available, including the seizure of and sale of personal
goods, the charging of land and the attachment of third party
debts or earnings. If the property in question is money, it will
be attributed to the judgment creditor. If the property has to
be sold, the result of the sale will be attributed to the judgment
creditor. Seizure of property is carried out by a bailiff on

the instructions of the enforcing party.

Where specific performance is ordered, daily fines may be
ordered in the event of non-compliance.

Provisional enforcement is also available if requested by a party
and the judge deems that the circumstances of the case
require an immediate enforcement notwithstanding any appeal.

9. CROSS-BORDER LITIGATION

9.1 Do local courts enforce choice of law
clauses in contracts? Are there any areas of
law that override a choice of law clause?

Parties to a contract can choose the governing law and French
courts will enforce it, except for mandatory provisions of French
law that cannot be waived. The following areas usually contain
mandatory provisions: possession and ownership of real estate
properties and moveable assets; ships, aircrafts and railway
trains; shares; IT&IP rights; employment contracts; donations;
or legal representation; bills of exchange; consumers;

cheques and promissory notes; arbitration and choice of

court agreements; law of companies; trusts or dealings before
a contract is signed.

9.2 Do local courts respect
the choice of jurisdiction in a contract?
Do local courts claim jurisdiction over
a dispute in some circumstances,
despite the choice of jurisdiction?

As a general principle, French courts respect the choice of
jurisdiction made by the parties of a contract. However, according
to French law, contractual clauses concerning choice of
jurisdiction must be specifically approved and signed by parties
acting in their business capacity and in international matters.
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Choice of jurisdiction within EU boundaries is governed by

EC Regulation no. 44/2001 (as amended by EU Regulation no.
1215/2012, which is applicable since January 2015), which allows
the parties to agree upon a contractual choice of jurisdiction
(see Article 25 of EU Regulation no. 1215/2012). However, under
certain circumstances, said choice of jurisdiction is not allowed
(see Article 24 of EU Regulation no. 1215/2012).

9.3 What are the rules of service in your
jurisdiction for foreign parties serving
local parties? Are these rules of service
subject to any international agreements

ratified by your jurisdiction?

Notification of foreign judicial acts in France or notification of
French judicial acts abroad are governed by the EU Regulation
1393/2007 that applies within EU states or by the Convention
of 15 November 1965 on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters

(The Hague Service Convention).

The document is to be transmitted with a translation into
French and is to be accompanied by a request (standard
form) and sent to the competent French or foreign authorities.
In France, the service proceedings will be coordinated by

the “Ministere de la Justice - Direction des Affaires civiles et

du Sceau, Bureau du droit de I'Union, du droit international
privé et de lentraide civil (BDIP)" and/ or the bailiff, where

the international conventions allows direct notification.

When the formalities concerning the service of the document
have been completed, the authority will confirm this through

a certificate of completion (standard form), to be addressed to
the transmitting bodly.

9.4 What procedures must be followed when
a local witness is needed in a foreign
jurisdiction? Are these procedures
subject to any international conventions
ratified by your jurisdiction?

If a local witness is requested to appear or provide evidence
in a foreign jurisdiction, the service of the court summons will
follow the rules established under Question no. 9.3.

If the witness’ testimony is to take place in France, to be used

in foreign proceedings, the foreign court will need to follow

the procedure set forth under The Hague Convention on the Taken
Evidence Abroad in Civil or Commercial Matters dated 18 March
1970. A written request must be addressed from the foreign court
to the French court, detailing the witness identification and contact
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details, the questions to be asked, confirmation on the right to
refuse testimony or the need to declare under oath or promise.
The French court will follow the request if it considered it legally
admissible and the taking of the evidence will be provided for
under French procedural rules unless the Foreign has asked
otherwise and its request is approved by the French court.

9.5 How can a party enforce a foreign
judgment in the local courts?

Regarding foreign judgments rendered in the European Union,
a Member State’s judgment will be recognized and enforced in
France (without any prior registration) pursuant the provisions

of EU Regulation No. 1215/2012.

The enforcement application is filed with the required
documents before the Clerk’s office of the French First Instance
Courts (the jurisdiction is determined by the domicile of

the party against whom the enforcement is sought or where
the enforcement measures will be taken).

Once the Court has rendered its enforcement decision, it is
served to the enforced party, which will be granted a term to
challenge the enforcement. However, appeal is limited to very
few grounds and final enforcement will most often granted.

In the case of enforcement of foreign judgments rendered outside
the EU or outside the scope of EU Regulation No. 1215/2012, and in
the absence of a bilateral treaty, recognition and enforcement of
foreign decisions are subject to articles 509 and subs. of the French
Civil procedural code, which requires that the judgment:

+ berendered by a court having jurisdiction,

« not be contrary to French international public order (both on
the merits and procedurally),

- comply with the defendant’s right to be represented
and heard in Court (problems might arise in the case of
judgments rendered in default); and

 lack any fraud (if established, fraud is a ground for refusing to
recognize a foreign decision).

10.ALTERNATIVE DISPUTE RESOLUTION

101 What are the most common ADR procedures
in large commercial disputes? Is ADR

used more often in certain industries?

To what extent are large commercial

disputes settled through ADR?

Arbitration: this occurs where the parties have submitted

the dispute to a sole arbitrator or an arbitration panel.

The arbitration award has binding effects. The parties can
agree that the arbitration shall be governed by rules of law
(resolves conflicts through legally reasoned decisions, strictly
applying the legal rules applicable in any particular case to its
conclusion) or equity. The type of arbitration chosen does not
affect the procedure, but does affect the way the arbitrator
considers issues and finally resolves the dispute.

Arbitration awards must be well-grounded, meaning that
the award needs to motivate the order.

The award is enforceable in the same way as a court ruling,
subject to the laws of the state of enforcement.

Mediation and Conciliation: By means of the mediation process,
the parties try to reach an agreement to settle the dispute

with the intervention of a third party (the mediator) or a judge
(conciliation). If the parties reach an agreement, the agreement
will be binding upon the parties as a contract and may also

be binding and enforceable in the same way as a court ruling,

if the parties request that it be ratified by the court. If no
settlement is found during mediation, the parties will remain in
the same position and may go to court or arbitration to obtain

a binding decision.

Expert determination: although there is no legal provision

that regulates expert determination as an alternative dispute
resolution method, some technical contracts state that expert
determination be used as a dispute resolution method, notably
in matters of price assessment and / or technical defaults

or malpractice. Furthermore, according to Article 1592 of

the French Civil Code, “Price may be left to the arbitration

of a third person. If the third person will not or cannot set

the price, there is no sale”. Therefore, the parties can stipulate in
their agreement that the price will be set by an expert and that
his/her decision will be binding.

10.2 How do parties come to use ADR?
Is ADR apart of the court rules or
procedures, or do parties have to agree?
Can courts compel the use of ADR?

Courts cannot compel the use of ADR, but since the Decree
of March 11, 2015 the writ of summons introducing the claim
must state efforts made by the claimant to settle its dispute
with the defendant. Failure to provide a description of such
efforts, means that the court can propose that the parties
undergo ADR.
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10.3 What are the rules regarding evidence
in ADR? Can documents produced or
admissions made during (or for the purposes
of) the ADR later be protected from
disclosure by privilege? Is ADR confidential?

ADR is confidential. The evidence produced and the awards
rendered are protected against disclosure.

The rules regarding evidence are established by each
arbitration court, but they are usually flexible and submitted to
the arbitrator’s admission.

10.4 How are costs dealt with in ADR?

Main costs to be faced are Mediation/ Conciliation/ Arbitration
court taxes and arbitrator’s and attorney’s fees.

Each party assumes its own costs and share equally
the common ones while proceedings are pending.

The award to be rendered will expressly set how the costs
incurred will have to be borne by the parties.

10.5 Which bodies offer ADR in your jurisdiction?

The major alternative dispute resolution institutions in France
are:

+ International Chamber of Commerce (ICC) with premises in
Paris.

- Institut Francais de la Médiation.
- Centre de médiation et d'arbitrage de Paris (CMAP)

- Groupement Européen des Magistrats pour la Médiation
(GEMME)

- Mediation National du Crédit aux entreprises
- Mediation des Marchés Publics
- Comité de la mediation bancaire

- Mediation interentreprises

10.6 Are there any current proposals for dispute
resolution reform in your jurisdiction?

No.
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Germany

Prof. Dr. Friedrich Toepel

1. MAIN DISPUTE RESOLUTION METHODS

11 Inyour jurisdiction, what are the central
dispute resolution methods used to
settle large commercial disputes?

Litigation
Litigation before the civil courts is the most important method
of dispute resolution.

Although Germany is a federal system, with a central
federal government and individual governments for each
of the sixteen states, there is one centralized system

of civil courts based on the Code of Civil Procedure
(Zivilprozessordnung) and the Judicial System Act
(Gerichtsverfassungsgesetz).

There are four levels of civil courts: Local courts hear claims
with a value up to EUR 5,000.00. Regional courts are civil
courts of first instance for lawsuits with an amount in issue
higher than EUR 5,000.00. Higher regional courts hear

the appeals of lawsuits commenced at the level of the regional
courts and the German Federal Court, which only decides
questions of law and issues of fundamental importance.

Arbitration

Arbitration is becoming more and more important in Germany
although it has not yet reached the same significance as in,
for example, England, Switzerland, or France. Most German
arbitral proceedings are conducted according to the rules of
the German Institution of Arbitration (DIS) or the International
Chamber of Commerce (ICC).

Mediation

In exceptional cases, also mediation proceedings are becoming
increasingly popular. However, regarding commercial disputes,
the majority of German clients have still not accepted
mediation as a reliable method of dispute resolution.

2. COURT LITIGATION

21 What are the limitation periods in your
jurisdiction and how are they triggered?

The general rule, pursuant to Section 195 of the German

Civil Code, is that claims become time-barred after 3 years.
However, there are specific limitation periods in the following
paragraphs for different categories of claims.
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Limitation periods generally commence at the end of the year
in which the claim arises and in which the plaintiff becomes
aware of all circumstances justifying the claim.

2.2 What is structure of the court where
large commercial disputes are heard?
Are there special divisions in this court
that hear particular types of disputes?

The regional courts hear large commercial disputes above

the amount of EUR 5.000,00, that fall within their jurisdiction. There
are specific chambers for commercial matters, for example, where
the underlying contractual relationship is a commercial transaction
for both parties. The higher regional courts and ultimately

the German Federal Court for civil law matters hear the appeals.

2.3 Can foreign lawyers conduct cases in your
jurisdiction’s courts where large commercial
disputes are usually brought? If yes, under
what circumstances or requirements?

Generally, lawyers are admitted or may apply to be admitted
into the courts if they have passed the German bar exam and
received their lawyer license from the German Bar Association.

In order to litigate before the German Federal Court for civil law
matters, a special and exclusive admission is required.

Generally, foreign lawyers cannot practice law in Germany if
they are not admitted to the bar. Directive 98/5/EG and the Law
on EU Lawyers’ Activity in Germany (EURAG), as well as Directive
2005/36/EG, regulate the conditions of facilitated access

to the German bar for EU lawyers. According to these legal
regulations, there are three possibilities open to lawyers from
another EU Member State practicing in Germany:

The lawyer may set up his practice in Germany by just applying
for an entry in the relevant register in Germany according to
Art. 2 Directive 98/5/EG. He may then represent clients before
German courts, but according to Art. 28 EURAG, only together
with a regularly licensed German lawyer;

The lawyer may obtain a regular lawyers’ license in Germany after
practicing in Germany for at least three years according to Art. 10
(1) Directive 98/5/EG. He is then able to represent clients before
German courts like regularly a licensed German lawyer; or

The Lawyer may obtain a regular lawyers’ license in Germany
without prior practice if he passes an aptitude examination
according to Directive 2005/36/EG. At that point, he is also
able to represent clients before German courts like a regularly
licensed German lawyer.
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3. FEES AND FUNDING

31 How do legal fees work in your
jurisdiction? Are legal fees set by law?

Statutory fees (attorney and court fees) are fixed by law for
court procedures.

However, law firms are bound by the statutory fees only insofar as
these are the minimum fees that may be charged. In commercial
matters, law firms charge clients on an hourly rate basis.

3.2 How is litigation typically funded?
Is third party funding and insurance
for litigation costs available?

Commercial litigation is generally funded by the parties although
occasionally third parties may fund the costs of litigation.

Legal expenses insurance (Rechtsschutzversicherungen)

are popular in Germany. Such insurances cover the costs of

the insured person’s own attorney, court fees, and witnesses,
costs of the opposing party if the insured person loses the case,
and bail outside Germany. In principle, there is a waiting period
of several months between the conclusion of the contract and
insurance coverage. Moreover, there are specialized directors-
and-officers’ policies available for senior management positions.

4. COURT PROCEEDINGS

41 Are court proceedings open to
the public or confidential? If public,
are there any exceptions?

Generally, all court proceedings are open to the public.
However, in certain exceptional cases, the court can limit
access to proceedings.

4.2 Are there any rules imposed on parties
for pre-action conduct? If yes, are there
penalties for failing to comply?

German courts do not generally impose any rules in relation to
pre-action conduct.

4.3 How does a typical court proceeding unfold?

The main stages of a court litigation are:

- commencement of proceedings and pleadings for civil
actions. A claim is typically initiated by filing a written
complaint. This would be forwarded to the defendant by
the court. The defendant will then file an answer, which may
include a counterclaim;

- afirst hearing in which the judge will discuss possibilities of
a settlement with the parties;

- if the settlement attempt fails, the taking of evidence often
follows immediately (or in separate hearings); and

- judgment.

5. INTERIM REMEDIES

51 When seeking to have a case dismissed
before a full trial, what actions and on what
grounds must such a claim be brought?
What is the applicable procedure?

A party may move to dismiss a case based on the allegations
in the initial pleading, or other procedural defects, including:
(1) lack of subject-matter jurisdiction; (2) lack of personal
jurisdiction; (3) failure to state with sufficient precision a claim
upon which relief can be granted; and (4) objection of lis
pendens; and (5) objection of res judicata. The list is non-
exhaustive.

Even if the court considers dismissing a claim based on

the pleadings, the constitutional right to be heard will regularly
demand that the court point out to the unsuccessful party that
it needs to amend its claim before the dismissal.

5.2 Can a claimant be ordered to provide
security for the defendant’s costs?

A claimant can be ordered to provide security for

the defendant’s costs in exceptional circumstances, such as,
where the claimant does not reside within the EU. Moreover,
judgments of first instance are usually declared as only
preliminarily enforceable against providing a security until these
judgments have become res judicata.

5.3 What interim or interlocutory injunctions are
available and what does a party have to do
in order to be granted one before a full trial?

There are two types of injunctions available before trial (or
before determination of the issues on their merits):
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« Preliminary attachment of moveable or immovable property
for securing the enforcement of a payment claim. This is
generally only granted if there are compelling reasons which
justify the assumption that, without the attachment order,
the enforcement of the judgment would be frustrated or be
significantly more difficult; and

Preliminary injunction. This is intended to preserve the status
quo or to enjoin certain conduct until the court determines
the parties’ rights.

In general, the party seeking the injunction may be required
to pay any damages suffered by the other party if that party
ultimately succeeds in having the injunction set aside.

5.4 What kinds of interim attachment orders
to preserve assets pending judgment or
a final order (or equivalent) exist in your
jurisdiction and what rules pertain to them?

As mentioned above, a party has to move for a preliminary
injunction or preliminary attachment to preserve assets
pending final resolution of a dispute.

The moving party must ask itself: Is it necessary to preserve
the assets due to a payment claim or a claim that may evolve
into a payment claim? If so, the preliminary attachment
pursuant to Sections 916-934 German Code of Civil procedure
is the right remedy. Second, is it necessary to preserve

the assets because of a claim other than a payment claim, e.

g. a claim for restitution? If so, then a preliminary injunction
pursuant to Section 935-941 German code of Civil Procedure is
the right remedy.

If the preliminary attachment is the right
remedy, the party must show:

- "attachment claim” (Arrestanspruch): The moving party
must adduce credible evidence for the underlying payment
claim; and

- “reason for the attachment’ (Arrestgrund): The moving

party must adduce credible evidence that there is a risk that,

without the attachment, the enforcement of the judgment
would be frustrated or be significantly more difficult.

If the preliminary injunction is the right
remedy, the party must show:

- “injunction claim” (Verfiigungsanspruch): The moving
party must adduce credible evidence for the underlying
claim that must not be a payment claim; and
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- “reason for the injunction” (Verfiigungsgrund):
The moving party must adduce credible evidence that there
is a risk that, without the attachment, the enforcement of
the judgment would be frustrated or be significantly more
difficult.

In both cases the court has discretion whether to grant

the interim remedy immediately without an oral hearing
(however the opposing party is entitled to voice its objections
afterwards) or only after an oral hearing in which the opposing
party may voice its objections.

5.5 Are there other interim remedies
available? How are these obtained?

Payment order
A party may move for a payment order. In Germany, certain

local courts have jurisdiction to make payment orders
concerning all claims. If the opposing party does not object,
the party may then proceed to obtain an enforcement order.
If the opposing part still does not object to the enforcement
order, the moving party may instruct the bailiff to enforce
the claim without having had to file a complaint.

Enforcement of a provisionally enforceable judgment
Further, if a claim is awarded in a judgment before a court of

first instance and the judgment has not already become res
judicata, but is only provisionally enforceable, then the plaintiff
has the following options:

- Enforcement of the awarded claim against providing
a security, e. g. a bank guarantee, or

« A ’precautionary attachment” (Sicherungsvollstreckung)
according to Section 720a German Code of Civil Procedure
which can be obtained without providing security. This latter
possibility enables the plaintiff to only, for example, instruct
a bailiff to attach a bank account. However, the money will
not be paid out to the plaintiff until the judgment becomes
res judicata.

Protective brief

A party which expects that a preliminary attachment

or preliminary injunction is on its way against this party,
may file a protective brief (Schutzschrift) with the court

as a precautionary measure. The court must then take

the protective brief into account when it receives

the application for the preliminary attachment or injunction.

German courts have only very limited powers to order
disclosure of documents
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German courts do not have the wide-ranging powers

of Anglo-American courts to deal with interim issues. In
particular, German courts have only very limited powers to
order disclosure of specific documents, and only in very
exceptional circumstances.

6. FINAL REMEDIES

6.1 What are the remedies available at trial?
What is the nature of damages, are they
compensatory or can they also be punitive?

The courts have jurisdiction to order the following remedies:

- Damages. These can include the following types of
damages: compensatory, aggravated, specific performance;

- Declaration (a formal statement by the court on the rights of
interested parties or the construction of a document);

- Rearrangement of a legal position (only where this remedy is
specifically provided by law); Permanent injunctions.

« Foreclosure. In general, damages are compensatory, not
punitive in German law.

7. EVIDENCE

71 Are there any rules regarding the disclosure
of documents in litigation? What
documents must the parties disclose to
the other parties and/or the court?

As already mentioned above, German courts have limited
power to order disclosure of specific documents, and only in
very exceptional circumstances. The most important situation
is where a party has referred to documents in its statements
which are not known to the opposing party. The opposing
party may then demand disclosure of the documents
pursuant to Section 134 German Code of Civil Procedure. If
the documents are not produced, the court may disregard
reference to them.

Another example where disclosure can be demanded is
the case of an infringement of intellectual property rights.
A person who has a right to claim damages has a claim
against the infringer to request disclosure of information
on the infringing acts, provided that he is in doubt about
the existence or the extent of his claims.

A person also has a claim to disclose the content of specific
documents according to Section 810 of the German Civil
Code if the documents were drawn up in his interests, if a legal
relationship between himself and another person is certified in
these documents, or if the document contains negotiations of
a legal transaction between the applicant and another person.

German courts may grant a right to disclosure in further
situations by an analogous application of the restricted existing
rights, but are reluctant to do so.

In addition, the court may order the party to ex officio produce
records and documents or other objects in its possession
pursuant to Sections 142, 144 of the German Code of Civil
Procedure. However, there is no sanction for non-compliance
with such an order, except that the court may take the non-
compliance into account as circumstantial evidence when
deciding whether the relevant issues have been proved beyond
reasonable doubt (standard of proof in civil cases in Germany).

7.2 Are there any rules allowing a party not to
disclose a document such as privilege?
What kinds of documents fall into this rule?

In principle, a party does not have to disclose any documents.
The court may take non-compliance with an order to produce
documents only into account as circumstantial evidence

(see the answer to the previous question). When weighing
the evidence, the court also has to take into consideration

the confidentiality interests of the party ordered to produce
documents. Apart from this duty to take into consideration
the relevant interests, there is no rule protecting specific
interests.

Thus, the issue of privilege does not arise.

7.3 How do witnesses provide facts to
the court, through oral evidence or
written evidence? Can the witness be
cross-examined on their evidence?

Witnesses of fact generally give oral evidence and are only
examined by the court. Written evidence is possible under
exceptional circumstances, yet quite uncommon and has
a much lower evidential value.

The German Code of Civil Procedure does not provide

the opportunity for cross-examination. The court has discretion to
let the parties’ lawyers directly ask the witnesses. However, this is
usually only granted after the judge has finished his questioning.
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In contrast to the German state courts proceedings, cross-
examination can be agreed upon by the parties in arbitral
proceedings, and the parties frequently avail themselves of
this opportunity.

7.4  What are the rules pertaining to experts?

The German Code of Civil Procedure regulates expert evidence
in Sections 402-413, which define the court-appointed expert
as the regular manner of receiving expert evidence.

Either party may also retain an “expert”. However, the party-
appointed expert will not be treated according to the rules
of expert evidence by the court, but only as statements by
the party itself.

Experts serve to provide opinion on matters that require
scientific, technical, or other specialized knowledge. Whether
retained by a party or appointed by the court, an expert’s role is
to assist the court in reaching its determination.

A court-appointed expert may be rejected by either party for
the same reasons for which a party is entitled to challenge
ajudge. In practice, experts are rarely retained by parties in
German state court proceedings because they are regarded
with suspicion by the court, and the court will regularly not rely
on a party-appointed expert alone when deciding the case, but
appoint its own expert instead.

However, in German arbitral proceedings, party-appointed
experts have become more and more common.

8. OTHER LITIGATION PROCEDURE

8.1 How does a party appeal a judgment
in large commercial disputes?

A judgment of first instance in large commercial disputes will
be issued by regional courts. Appeals of such first instance
judgments are made to the competent higher regional court
and must be filed within one month after the judgment of first
instance has been served on the appealing party.

The higher regional court will review the judgment of first
instance regarding questions of fact and questions of law,
insofar as the judgment has been appealed. The appealing
party may restrict the appeal to certain issues. The possibility of
providing new facts is limited to exceptional circumstances.

Appellate judgments may be appealed only if the higher
regional court has admitted the filing of a further appeal with
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the German Federal Court regarding questions of law, insofar as
they are issues of fundamental importance.

8.2 Are class actions available in your
jurisdiction? Are there other forms of
group or collective redress available?

Class/collective actions are not permitted in Germany. However,
in certain specific situations, German law provides for restricted
mechanisms of collective redress.

Cease and desist actions regarding consumer rights (UKlaG
Under the UKlaG, consumer protections associations have
the right to raise injunctive actions on behalf of consumers
and may require defendants to cease and desist from certain
behavior (e. g. making use of inadmissible general terms and
conditions).

Act on Exemplary Proceedings in Capital
Market Disputes (KapMuG)

Under the KapMuG, the parties of lawsuits concerning
inaccurate capital market information and pending before

the same court may apply for the publication of certain
questions of fact or law in a register of the Federal Gazette.

If at least nine similar applications are published within six
months, the competent appellate court will take over and start
model proceedings.

Act on Appraisal Proceedings (SpruchG

The SpruchG provides for judicial review of compensations
payable to minority shareholders. Here, the same court will
usually be competent for many parallel actions because

the courts at the company’s seat will have exclusive jurisdiction.
All of the individual actions will be joined together. If the court
decides that the compensation was too low, all minority
shareholders will be bound by the decision, even those who
have not challenged the original compensation.

8.3 How are costs awarded and calculated?
Does the unsuccessful party have
to pay the successful party’s
costs? What factors does the court
consider when awarding costs?

In Germany, the unsuccessful party has to pay the costs of
the successful party. Cost awards do include attorneys’ fees.
However, the unsuccessful party only has to pay the statutory
attorneys’ fees of the successful party, not the higher hourly
rate basis charged by the successful party’s lawyer. When
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awarding costs, the court has to consider the amount in issue,
the number of plaintiffs and defendants as well as the legal
outcome of the case.

8.4 How is interest on costs
awarded and calculated?

Generally, if awarded, post-judgment interest on costs would
be awarded at a rate prescribed by statute (Section 104 (1)
German Code of Civil Procedure), calculated from the date that
the application for the cost order was received by the court.

8.5 What are the procedures of enforcement
for judgments within your jurisdiction?

The successful party usually has to file for the enforcement
of the judgment by filling out a particular form which must
be handed over to the bailiff. If the judgment has not already
become res judicata, and has been declared provisionally
enforceable by the court, the successful party must also pay
a certain amount as a security deposit.

9. CROSS-BORDER LITIGATION

9.1 Do local courts enforce choice of law
clauses in contracts? Are there any areas of
law that override a choice of law clause?

Parties are generally free to agree on the applicable substantive
law. There is a so-called public order (ordre public) which does
not allow the enforcement of law that is incompatible with basic
or fundamental notions or values of German law.

9.2 Do local courts respect
the choice of jurisdiction in a contract?
Do local courts claim jurisdiction over
a dispute in some circumstances,
despite the choice of jurisdiction?

German courts do respect the choice of jurisdiction in

a contract as long as the requirements of Section 38 of

the German Code of Civil Procedure are fulfilled (i. e. the parties
are not restricted at all in their choice of jurisdiction if both of
them are merchants, legal persons under public law, or special
assets (Sondervermaégen) under public law).

However, if one party is not a merchant, then the German
courts will respect the choice of jurisdiction only:

- ifitis agreed upon after the commencement of the specific
dispute; or

- if one of the parties involved has no domicile in Germany. In
this case, if one of the parties has no domicile in Germany
and is no merchant, the choice of jurisdiction must be laid
down in written form. Such an agreement must correspond
to the rules of the German Code of Procedure insofar as
a German place of jurisdiction is stipulated. (A person
domiciled in Munich who is not a merchant, for example,
cannot choose Frankfurt a. M. as place of jurisdiction in an
agreement with a Serbian merchant if there is no connection
with Frankfurt a. M. recognized by the German Code of
Civil Procedure. Such an agreement will rather be valid
regarding the waiver of the jurisdiction of Serbian courts
and the agreement on the jurisdiction of German courts, but
invalid concerning the choice of courts within Germany. As
a result, the Serbian merchant could file a complaint against
the Munich person with the Regional Court Munich because
the German Code of Civil Procedure recognizes the court of
the debtor’s domicile as a place of jurisdiction.)

German courts do claim jurisdiction over a dispute in some
cases, despite the choice of law, the choice of jurisdiction does
not fulfill the requirements of Section 38 of the German Code
of Civil Procedure (i. e. if one of the parties is not a merchant
and if no cross-border dispute is involved or if the choice of
jurisdiction between non-merchants is not in writing). In such
cases, the German courts will just apply the general rules.

If, however, the parties are domiciled in two different member
states of the EU, then the Regulation (EU) 1215/2012 (particularly
its Art. 25) counts as the more specific law which has to be
applied instead of Section 38 of the Code of Civil Procedure
(according to the rule lex specialis derogat legi generali).

9.3 What are the rules of service in your
jurisdiction for foreign parties serving
local parties? Are these rules of service
subject to any international agreements

ratified by your jurisdiction?

Regulation (EC) no. 1393/2007 of 13 November 2007 on

the service in the Member States of judicial and extrajudicial
documents in civil or commercial matters (service of
documents), as amended by Council Regulation (EU) No
517/2013 of 13 May 2013 regulates service between persons
domiciled in different Member States.

According to Section 1068 of the German Code of Civil
Procedure, a record or document regarding which a German

84 dentons.com



receiving agency is to obtain or initiate service in the context
of Article 7 (1) of Regulation (EC) no. 1393/2007 may be served
by registered mail, return receipt requested. Please note

that a German draft bill BT-Drs. 653/16 of 4 November 2016
intends to clarify that the receiving agency shall itself serve
the document or have it served by the particular method
requested by the transmitting agency. Such a clarification

is deemed to be necessary as the current Section 1068 of
the German Code of Civil Procedure is unclear in this respect.
Draft bill BT-Drs. 653/16 of 4 November 2016 is expected to
become law soon.

According to Section 1069 of the German Civil Procedure
Code, the local court (Amtsgericht) of the district in which

the record or document is to be served, is responsible as

the German receiving agency in the sense as defined by Article
2 (2) of Regulation (EC) No 1393/2007.

Apart from that, Germany is a party to The Hague Convention
of November 15, 1965, on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters (Hague
Service Convention), which contains a procedure that can be
used particularly by parties from non-EU countries to effect
service in Germany.

9.4 However, The Hague Service Convention
process is cumbersome, and more direct
means of service are usually available.
The most practical way of serving foreign
documents in Germany is to retain local
counsel to ensure that local requirements
are followed. What procedures must be
followed when a local witness is needed
in a foreign jurisdiction? Are these
procedures subject to any international
conventions ratified by your jurisdiction?

Regulation (EC) no. 1206/2001 of 28 May 2001 on Cooperation
between the Courts of the Member States in the taking

of Evidence in Civil or commercial matters of 22 October
2008, regulates the procedure of taking of evidence in legal
proceedings in civil and commercial matters between Member
States.

According to Section 1074 of the German Code of Civil
Procedure, for evidence to be taken in Germany, the local court
(Amtsgericht) of the district in which the procedural action

is to be taken is responsible as the requested court within

the meaning of Article 2 (1) of Regulation (EC) No 1206/2001.
Section 1074 of the German Code of Civil Procedure sets

out that requests for the taking of evidence submitted from
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a foreign counterpart, as well as communications pursuant to
Regulation (EC) No 1206/2001, must be written in German, or
must be accompanied by a translation into German.

Apart from that, Germany is a party to The Hague Convention
of 18 March 1970 on the Taking of Evidence Abroad in Civil

or Commercial Matters (Hague Evidence Convention), which
contains a procedure that can be used to have witnesses from
non-EU countries interviewed.

9.5 How can a party enforce a foreign
judgment in the local courts?

The party which has been awarded a claim in a foreign
judgment must regularly file an enforcement claim with

a German court of first instance pursuant to Sections 722,
723 of the German Code of Civil Procedure, to declare
the judgment enforceable in Germany.

The court will declare the foreign judgment enforceable if:
- it has become res judicata; and

- no objection against the recognition of the judgment In
Germany pursuant to Section 328 German Code of Civil
Procedure can be raised, for example, where:

- The courts of the state to which the foreign court belongs
did have jurisdiction according to German law;

- The defendant has been duly served the document by
which the proceedings were initiated and in such time as
to allow him to defend himself;

- The judgment is compatible with other judgments
recognized in Germany;

- The judgment is compatible with the German ordre
public; and

- reciprocity of recognition is guaranteed between
Germany and the foreign state concerning decisions of
their courts.

- There are no objections against enforcement which
could not be raised during previous court proceedings in
the foreign state and which have to be taken into account
according to Section 767 (2) Code of Civil Procedure.

The German court does not check whether the claim awarded
in the judgment had merit. There are no separate recognition
proceedings. If the party has obtained such a judgment

and the foreign judgment has been declared enforceable,
then the party may proceed to commence enforcement
proceedings based on the German judgment.
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There are special rules facilitating the recognition and
enforcement of a judgment from another EU Member State
in Germany. If the proceedings were initiated in the foreign
member state before 10 January 2015, the judgment must be
declared enforceable by a German court according to Art.
32 ff. Regulation (EG) 44/2001. The German court will declare
enforceability if the party seeking to enforce the judgment
will submit a copy of the judgment according to Art. 53 of
Regulation 44/2001 and a certificate according to Art 54 of
Regulation 44/2001.

If the proceedings were initiated after 10 January 2015

in another EU Member State, no separate declaration of
enforceability is necessary any longer. The party seeking
enforcement may commence with the enforcement
proceedings in Germany immediately and only has to provide
the bailiff with a copy of the foreign judgment pursuant to Art.
42 (1) (a) Regulation (EU) 1215/2012 and a certificate pursuant to
Art. 42 (1) (b) Regulation (EU) 1215/2012.

10.ALTERNATIVE DISPUTE RESOLUTION

101 What are the most common ADR procedures
in large commercial disputes? Is ADR

used more often in certain industries?

To what extent are large commercial

disputes settled through ADR?

The most commonly used ADR procedures are arbitral
proceedings.

Mediation is becoming increasingly popular in some areas,
particularly in some parts of the public sector. Parties are
still reluctant to avail themselves of mediation in commercial
disputes.

10.2 How do parties come to use ADR?
Is ADR apart of the court rules or
procedures, or do parties have to agree?
Can courts compel the use of ADR?

It is common for parties to make an effort to engage in pre-trial
settlement conferences. As already mentioned, mediations are
not yet popular with German parties concerning commercial
disputes.

10.3 What are the rules regarding evidence
in ADR? Can documents produced or
admissions made during (or for the purposes

of) the ADR later be protected from
disclosure by privilege? Is ADR confidential?

In arbitral proceedings, usually the parties do not agree on
rules for the taking of evidence. Therefore, the arbitral tribunal
determines the procedures to be followed, including the rules
of evidence.

German parliament has also enacted a Mediation Law.
However, it contains no rules regarding evidence or details of
the proceedings.

10.4 How are costs dealt with in ADR?

In the case of arbitration, in the absence of agreement,

the arbitral tribunal will enforce the cost rules applicable

to the arbitration organization (i. e. Section 35 of the DIS
Arbitration Rules for arbitral proceedings conducted according
to the rules of the German Institution of Arbitration, or Art. 37
of the ICC Arbitration Rules for arbitral proceedings conducted
according to the rules of the International Chamber of
Commerce).

The German Mediation Law does not provide any rules for
the distribution of costs in mediation proceedings.

10.5 Which bodies offer ADR in your jurisdiction?

The main arbitration body within Germany that handles large
commercial arbitrations is the German Institution of Arbitration
DIS. However, parties also commonly use the processes of
international institutional arbitration bodies, such as the:

ICC.

ICDR.

European Court of Arbitration (CEA).
Vienna International Arbitral Centre.

London Court of International Arbitration (LCIA).

10.6 Are there any current proposals for dispute
resolution reform in your jurisdiction?

There are no substantial pending proposals for dispute
resolution reform at this time.
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Hungary
Milan Kohlrusz

1. MAIN DISPUTE RESOLUTION METHODS

11 Inyour jurisdiction, what are the central
dispute resolution methods used to
settle large commercial disputes?

The two main methods of resolving large commercial disputes
are civil procedure before ordinary courts and arbitration before
various arbitration bodies.

2. COURT LITIGATION

21 What are the limitation periods in your
jurisdiction and how are they triggered?

As a general rule the limitation period is five years, however,
parties may agree upon a different limitation period in writing.
Any agreement excluding a limitation period is null and void.
Legal regulation may prescribe specific limitation periods for
certain claims, e.g. ownership claims are not time-barred and as
such they cannot be subject to a limitation period.

The limitation period commences when the claim is due or
when the damage is done.

2.2 What is structure of the court where
large commercial disputes are heard?
Are there special divisions in this court
that hear particular types of disputes?

Large commercial disputes - if they are not brought before
arbitral courts - are heard by ordinary civil courts. There is

no special court or special division of the ordinary courts to
hear large commercial disputes. However, there are specific
procedural rules within Act Ill of 1952 on Civil Procedure that
aim to speed up procedures concerning so called “High profile
actions” (claiming a sum which exceeds 400 million forints).

2.3 Can foreign lawyers conduct cases in your
jurisdiction’s courts where large commercial
disputes are usually brought? If yes, under
what circumstances or requirements?

European Community lawyer
A European Community lawyer is a citizen of a Member

State of the European Economic Area who is entitled to
pursue the activity of a lawyer advocate in a Member State
of the European Economic Area under a professional name

determined by separate law. The dispositions of Act XI of 1998
on Attorneys at law are applied to the legal activity pursued on
the territory of Hungary by such a person with the following
differences.

A European Community lawyer who wishes to permanently
pursue the activity of a lawyer advocate in Hungary must
register in the Bar Register as a European Community lawyer.
Persons who only wish to serve occasionally as a lawyer
advocate service provider in the territory of Hungary must make
an announcement to the Hungarian Bar Association. Upon
application, the Bar must register, as a European Community
lawyer, anyone who:

- certifies - with a document issued by the organization that
keeps the register of lawyer advocates of his or her Member
State - that he or she is entitled to pursue the activity of
a lawyer advocate in that State;

- certifies that he or she has lawyer’s liability insurance, and
agrees in writing that he or she will provide that information
upon the Bar’s request to the Liability Insurance Society; and

agrees in a written declaration that the Bar can release
such information as necessary to the European Community
lawyers’ clients regarding data, conditions and method for
enforcing a claim against the Liability Insurance Society.

The Bar must register the European Community lawyer as
a lawyer if he or she:

- meets the conditions listed above;

- certifies with documents or during a personal hearing that
he or she has pursued the activity of a lawyer advocate
on the territory of Hungary in relation to Hungarian law
(including the application of the law of the European Union in
Hungary) for three years; and

- certifies during the personal hearing that he or she
possesses the necessary Hungarian language skills to pursue
the activity of a lawyer advocate.

Registered European Community lawyers may also be
registered as lawyers if they have pursued lawyer advocate
activities in the territory of Hungary for three years but

the duration of legal activity relating to the Hungarian law
(including the activity relating to the application of the law

of the European Union in Hungary) is less than three years.

A European Community lawyer registered as a lawyer becomes
a Bar member with full powers, and is entitled to use the name
lawyer advocate (Ugyved) and the professional name of his or
her own Member State.
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A European Community lawyer may perform the same
activities as a lawyer advocate. However, if the legal assistance
is compulsory, he or she may only represent clients if he or
she has entered into a cooperation agreement with a lawyer
or a law firm for this purpose. In such cases, the European
Community lawyer is obliged to present the cooperation
agreement the first time he or she acts on behalf of his or her
client before every court or authority.

A European Community lawyer permanently pursuing activities
of a lawyer advocate on the territory of Hungary, is obliged to
respect the dispositions of Act X| of 1998 and the regulations

of the Hungarian Bar Associations. A European Community
lawyer, acting occasionally in cases of legal representation for
dispositions under Act XI of 1998 and other activities as a lawyer
advocate and service provider in the territory of Hungary, is
under the authority of the regulations of the Hungarian Bar
Associations and the rules of his or her own Member State
regulating such legal activity.

A European Community lawyer is entitled to act as an employed
European Community lawyer. In such cases, he or she is
registered by the Bar as an employed European Community
lawyer. The conditions of registration do not apply in this case.

Foreign legal advisor
A foreign legal adviser may advise clients regarding laws

relating to his or her country of original registration as a lawyer,
international law and the practice related to them. Apart from
these, he or she must not provide any other legal services.

He or she must practice under a cooperation agreement

with a Hungarian sole practitioner or law firm. The foreign

legal adviser may perform his or her activity exclusively

under a power of attorney granted to him or her by the sole
practitioner or law firm with whom he or she has a cooperation
agreement. A foreign legal adviser may also accept the power
of attorney for himself or herself in the scope of his or her
activity if it is stipulated by a cooperation agreement. A foreign
legal adviser is not a member of the Bar but is registered there.

Those registered by the Bar as foreign legal advisers may
perform the activities of a foreign legal adviser. The Bar must
register, at their request, those who:

« meet certain conditions (e.g. the applicant is a citizen
of a Member State of the European Economic Area;
the applicant possesses a university law degree;
the applicant has a passing grade on the Hungarian Bar
examination; etc.);

« have concluded a cooperation agreement as mentioned
above;
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- certified their license for practicing law abroad;

- certified that they have a good reputation, have no criminal
record, nor are they undergoing a disciplinary procedure in
the country of their primary registration;

- perform their activities as part of a Hungarian law firm or
together with a Hungarian sole practitioner.

A foreign legal adviser whose foreign law firm has established
a commercial representative office in Hungary must not be
registered by the Bar.

Hungarian lawyers may join foreign law firms as partners
without the approval of the Bar.

3. FEES AND FUNDING

31 How do legal fees work in your
jurisdiction? Are legal fees set by law?

Professional fees are subject to free agreement, and are
determined according to the service agreement signed with
the lawyer. They include reasonable expenses which may

be claimed from the opposite party in the course of civil
proceedings pursuant to a Decree of the Minister of Justice.
The court decides on the legal fees at its sole discretion
based on the documents submitted by the party (e.g. legal
engagement agreement, and other documents substantiating
its reasonable expenses). The court may base its calculation
of legal fees on fee amounts different from those set out in
the submitted documents if the fees are not in accordance with
the value of the case or the real work of the lawyer.

If there is no agreement relating to professional fees and
expenses between the party and the lawyer or if the party
requests, a lawyer’s legal costs are determined by the court
on the basis of the amounts in dispute as set out in a Decree
of the Minister of Justice. In the case that the sum in dispute
cannot be determined, the fee following every commenced
hour in court, or the fee for the legal work performed prior
to the lawsuit or outside of court shall, be at least HUF
5000/hour, but maximum HUF 10000/hour. The Decree
also sets out different rules regarding the costs of non-
contentious proceedings, review proceedings, second
instance proceedings.

3.2 How is litigation typically funded?
Is third party funding and insurance
for litigation costs available?
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The costs of the litigation are funded by the parties. However,
persons of limited means may obtain financial assistance from
the state in initiating or defending a civil action.

Third-party funding or insurance for litigation costs are not
known in Hungary.

4. COURT PROCEEDINGS

41 Are court proceedings open to
the public or confidential? If public,
are there any exceptions?

All court hearings are held publicly, unless an exception is made
by the law.

The court may exclude the public from a part or the whole
hearing if it considers it necessary for the protection

of qualified data, business secrets or other secrets as
prescribed by law, as well as in defense of public morals or
those of minors. A party may also apply for the exclusion
of the public in order to protect the personal rights of
such party.

4.2 Are there any rules imposed on parties
for pre-action conduct? If yes, are there
penalties for failing to comply?

In actions initiated between legal person enterprises, prior
to submitting the statement of claim the parties must
endeavor to settle their dispute amicably. Such reconciliation
may be set aside if the parties draw joint minutes regarding
their dissent. If the parties do not settle their dispute
amicably, the written statements made by the plaintiff and
the defendant (correspondence, minutes) or the documents
that evidence that the plaintiff endeavored the conciliation,
must be attached to the statement of claim. Such rules are
not applicable in cases where the obligatory time limit for
the commencement of the action is less than sixty days; in
the extraordinary procedures; in the procedure following
the payment warrant procedure; in non-litigious procedures,
and; in high profile actions.

If the parties fail to attach the documents testifying their
intention to settle their dispute amicably, the statement of claim
may be dismissed without issuing a summons.

4.3 How does a typical court proceeding unfold?

Submission of statement of claim and attachments
All civil legal actions must be started by submitting a statement
of claim. The claim must contain:

- the name of the court, the name, address and status of
the parties and their representatives in the case;

- the cause of action and all the facts and evidence supporting
them;

- details and, if necessary, the original documents, which may
be relevant for the court to determine if it has jurisdiction in
the case; and

- the specific remedy claimed.

A power of attorney must be attached by the party’s legal
representative to the statement of claim submitted on

behalf of a party, and the plaintiff must pay the stamp duty

for the proceedings. If mediation was carried out between

the parties, the plaintiff shall indicate that fact in the statement
of claim. The plaintiff should also indicate its phone number,
facsimile number and email address.

Action to be taken upon submission of a statement of claim
Upon receipt of a statement of claim, the president of

the tribunal must examine it to decide whether it should

be returned to the plaintiff for amendment, whether

the case should be transferred to another court, or whether
the statement of claim should be dismissed without issuing

a summons. The necessary measures must be taken by

the president within thirty days.

If the statement of claim is determined to be appropriate,

a trial date can be set. The tribunal president should
endeavour to ensure that the case is prepared properly so
that it can be determined in one hearing. To achieve this,

the court may obtain documents from other authorities

or organizations, may set down the preliminary taking of
evidence, may take any other interlocutory measures, or may
order hearing the parties out of trial.

Counterclaim

Prior to the closure of the first hearing (or until the given date),
the defendant may submit a counterclaim, provided that his

or her counterclaim originates from the same or a related legal
relationship to that or the plaintiff's claim, or if the counterclaim
is suitable for setting off against the plaintiff's claim. A case is
commenced when the opposing party is served with a claim or
a counterclaim.
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Setting the date of the hearing
The date of the first court hearing must be set within thirty days

of the receipt of the statement of claim and held within four
months of the receipt of the statement of claim by the court
unless the law provides otherwise. The first hearing cannot be
set later than nine months after receipt of the statement of
claim by the court.

The trial may be fixed for a date at least fifteen days after

the service of the statement of claim on the defendant, except
for employment matters and cases relating to bills of exchange,
where such period may be shortened to eight and three

days respectively.

Summons to appear in court
The court summons the parties to appear in court, after

the court decides on the date of the commencement of

the trial. The court also notifies the parties of the facts that
must be evidenced and the burden of proof. Oral evidence is
produced in hearings and written evidence can be submitted
at any time until the evidencing phase is over. Parties must
act in good faith and produce evidence in a timely manner
(evidencing phase).

Hearing
A trial is conducted by the tribunal president in accordance

with the law. The president has the discretion to decide on

the sequence of the procedural steps to be taken. In addition
to questions from tribunal members, parties or other persons
heard during the trial may be examined by the parties and their
representatives. The president must ensure that the trial does
not involve matters irrelevant to the case and shall prohibit
questions unrelated to the case or improperly influencing

the person being examined.

To establish the veracity of alleged facts, a court may order
evidence to be produced or taken. The burden of proof lies
with the party in whose interest it is that the court accepts

the evidence as being true. The general rule is that the court
may not, ex officio, order evidence to be given unless the law
provides otherwise. The methods of proving evidence include,
but are not limited to, witness statements, expert opinions,
inspections of evidence out of court, documentary evidence,
and other real evidence.

Judgment
The court decides on the merits of a case in a judgment.

A judgment decision must cover all claims made within a case
or cases joined together. All other matters occurring in a case,
including the dismissal of a case, are contained in an order.
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5. INTERIM REMEDIES

51 When seeking to have a case dismissed
before a full trial, what actions and on what
grounds must such a claim be brought?
What is the applicable procedure?

The court may dismiss the statement of claim (a) before

the first trial ex officio, or; (b) any time in course of the litigation
proceeding ex officio or upon the request of the parties. Should
a party request the dismissal of the case, the court should first
decide on the party’s request before deciding on the merits of
the case.

The court may dismiss the statement of claim before the first
trial ex officio a without the issue of any summonses where:

- Hungarian court jurisdiction is excluded from the case on
the basis of a rule of law or an international treaty;

- the claim falls within the jurisdiction or competence of some
other court or authority, but there is insufficient information
to transfer it to that particular court or authority;

- the case may proceed only subsequent to the outcome of
some other proceedings;

- proceedings are already pending between the same parties
relating to the same claim based on the same facts, or there
has been a legally binding final determination of the same
case;

- A party does not have legal capacity;

«  The claim of the plaintiff is premature or it may not be
pursued in a legal action (except the case of prescription);

+ The case is lodged by a person not authorized by law; or
the case may only be lodged against specific persons,
or involves the compulsory joinder of other parties but
the plaintiff has, in spite of been having warned by the court
to do so, failed to join them;

« Alegal rule has set a time limit for the commencement of
the action, but the plaintiff has failed to meet that time limit
and has not submitted an application for justification of his
or her failure, or the court has rejected the application;

+ The statement of claim filed by the legal representative
of the plaintiff does not contain any of the following -
the name of the court; the name, address, and status of
the parties and their representatives in the case; the cause
of action; the facts and evidence supporting them;
the original documents, which may be relevant for the court
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to determine if it has jurisdiction in the case; the specific
remedy claimed; indicating the reconciliation procedure

(if any); the plaintiff's phone number, facsimile number and
e-mail address, written statements made by the plaintiff and
the defendant (correspondence, minutes); the documents
that evidence that the plaintiff endeavored the conciliation;
or, if the legal representative fails to attach the power of
attorney; or the stamp duty for the proceedings has not
been paid;

«  The plaintiff failed to resubmit the statement of claim
that was returned for remedying discrepancies (such as
the plaintiff failed to indicate the court of competence,
the names and addresses of the parties and their counsels,
and their status in the action, the cause of action, including
a description of the circumstances invoked as the basis
of the claim and a description of the evidence supporting
the claim, the grounds for competence and jurisdiction of
the court, a plea for court decision (pleading), the plaintiff
failed to attach the document invoked as evidence
underlying the claim in due time, or the resubmitted
statement of claim was still incomplete, thereby effectively
preventing the evaluation of the statement of claim.

An order for dismissal of a statement of claim must be served
on the parties. The defendant must also be served with a copy
of the statement of claim.

If the claim is dismissed without issue of summons,

the legal consequences stemming from the submission

of the statement of claim shall remain in effect if

the plaintiff resubmits the statement of claim within

thirty days from the effective date of the decision on
dismissal in accordance with the relevant regulations, or if
the plaintiff seeks enforcement of his or her claim by other
legitimate ways.

The court shall dismiss the case ex officio or upon the request
of a party in course of the litigation proceeding:

- if the statement of claim should have been rejected without
issuing any summons;

- if legal representative of the party was excluded from
the procedure (due to reasons like partiality), and this
situation is not remedied within the deadline given by
the court, or before the time when the hearing immediately
preceding the expiry of the deadline is adjourned;

- if the court has ordered - at the defendant’'s motion - that
the nonresident plaintiff under Section 89 to provide security
for covering the costs arising out of the litigation, however,

the plaintiff did not provide any security within the original or
the extended deadline, nor before the time when the hearing
immediately preceding the expiry of the deadline is
adjourned;

- if the plaintiff failed to show at the first hearing;
- if the plaintiff has withdrawn his action;
- if parties jointly file for dismissal of the action;

- upon the party’s death or termination, if the nature of
the relationship precludes succession;

- atthe party’s request, if the terminated counterparty has
no successor. In this case, a court-appointed guardian ad
litem will act in place of the terminated party, but only for
the purpose of the termination of the case and not as its
legal representative.

- if the plaintiff is required to have legal counsel, and failed to
provide for a replacement if legal representation has been
terminated in spite of being notified to do so.

5.2 Can a claimant be ordered to provide
security for the defendant’s costs?

Only foreign plaintiff may be ordered to provide security
payment for the procedural costs upon the request of
the defendant, except in the following cases:

- when an international agreement reached with Hungary
directs to the contrary or a reciprocal practice exists with
the country of the foreign plaintiff;

- when the amount in the claim of the plaintiff which has been
accepted by the defendant, is sufficient to cover the likely
costs; or

- when the plaintiff has received full legal assistance.

The amount of the costs to be deposited by a foreign plaintiff
is determined by the court after taking into account the likely
costs of the action and the amount of the claim accepted by
the defendant. Such estimated costs must be deposited in
cash, unless the parties agree otherwise. Should the grounds
for security for costs cease during the proceedings, then

the amount deposited will be returned to the plaintiff upon
his or her request and after a hearing with the defendant. No
appeal against the amount of security for costs can be directed
by a court. A legal entity registered in a Member State of

the European Union shall not be ordered to deposit a security
payment for the costs.
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5.3 What interim or interlocutory injunctions are
available and what does a party have to do
in order to be granted one before a full trial?

The court, upon request, may implement provisional measures
ordering satisfaction of the claim (counterclaim), or compliance
with the application requesting provisional measures, where
this is deemed necessary to prevent any imminent threat of
damage, to preserve the status quo giving rise to the dispute,
or with a view to the requirement for the special protection of
the applicant’s rights, where the advantages to be gained must
always supersede the disadvantage obtained by the measure.
The court may render the implementation of provisional
measures subject to the provision of security.

Applications for interlocutory measures may not be filed before
a statement of claim has been filed. However, the court may
decide on the provisional measures before setting the time for
the first hearing.

The court has power to modify the ruling ordering
the protective measure upon request, or shall do so ex officio if
the plaintiff has decided to reduce his claim.

The court must hear the parties before deciding on
interlocutory measures. The court may order interlocutory
measures without hearing the parties in cases of great
importance or urgency.

Facts serving as a basis for an application must be supported
by evidence.

An application for an interlocutory measure must be decided
by the court without delay. Such an order may be appealed but
the order may be temporarily enforced pending the outcome
of such appeal. Such an order is effective until it is annulled

by a subsequent court order on the request of any party and
on hearing the opposing party, or until the court makes a final
determination in the case.

5.4 What kinds of interim attachment orders
to preserve assets pending judgment or
a final order (or equivalent) exist in your
jurisdiction and what rules pertain to them?

Upon the creditor’s request, the court may order the following
protective measures to preserve assets if the enforcement
order cannot yet be issued for the enforcement of

a claim, but the creditor has substantiated that any delay in
the enforcement of such claim is in jeopardy:

- pledge of security for money claims; or
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- sequestration of specific things.

A protective measure may be ordered if the claim is based on
a resolution on the basis of which a certificate of enforcement
could otherwise be issued, however it cannot be issued,
because:

- the resolution is not yet definitive or not subject to
preliminary enforcement; or

- the resolution is already definitive, but the deadline for
performance has not yet expired.

A protective measure shall be ordered by the court with
jurisdiction to issue the certificate of enforcement on the basis
of the decision and if the required conditions are satisfied.

Protective measures may be ordered in connection with claims
awarded by judgments that are to be recognized in Hungary in
accordance with Council Regulation (EC) No. 44/2001, Council
Regulation (EC) No. 4/2009, Regulation (EU) No. 1215/2012 or
Regulation (EU) No. 650/2012 of the European Parliament and of
the Council. Protective measures shall be ordered by the court
referred to in Paragraph c) of Section 16.

A protective measure may be ordered for the enforcement of
a claim for which:

- an action for matrimonial property right has been filed;

- an action for infringement of intellectual property rights, or
for infringement of the provisions contained in Section 4
or Section 6 of Act LVII of 1996 on the Prohibition of Unfair
Trading Practices and Unfair Competition, has been filed
in a Hungarian court under the conditions laid down in
the relevant laws; or

-+ another action has been filed in a Hungarian court with
public documents or private documents with full probative
force attached in proof of the inception, volume and
expiration of the claim.

Such protective measure shall be ordered by the court at
which the action has been filed. Where protective measures are
requested, a hearing shall be held if necessary.

These protective measures may also be ordered if the action has
been lodged under Council Regulation (EC) No. 44/2001, Council
Regulation (EC) No. 4/2009 or Regulation (EU) No. 1215/2012

at the court in another Member State of the European Union.
Protective measures shall be ordered by the competent court.

A protective measure may be ordered for security of a claim for
which an action has been filed before a Hungarian arbitration
tribunal, if the judgment creditor:
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- has attached the certificate of the arbitration tribunal stating
that the arbitration procedure has commenced; and

- has evidenced the inception, volume and expiration of his
claim by an authentic document or by a private document
with full probative force.

The protective measure shall be ordered by the court having
jurisdiction.

The court shall expedite its decisions concerning protective
measures and shall issue a ruling thereof within no more than
eight days, and shall send a copy of such to the bailiff without
delay.

The effect of a protective measure shall last until

the enforcement for satisfaction is ordered in the interest of
the performance of the claim to be secured, or until the court
has terminated the protective measure.

If the procedure for enforcing a claim ends with the injunction
of debtor, but the creditor did not file a petition for

the enforcement of such claim within three months from

the date when all of the general conditions of enforcement
are satisfied, the debtor shall be entitled to file a petition

with the court following this deadline for the termination of
the protective measure.

The court shall terminate the protective measure if

the procedure regarding the claim of the debtor was concluded
without the obligation of the debtor. In such case the creditor
shall bear the costs incurred by such protective measure.

5.5 Are there other interim remedies
available? How are these obtained?

A special type of interim remedy is when the court declares
the preliminary enforceability of a judgment not yet final and
binding. The court may declare preliminary enforceability for
example in the following cases:

f. (a) the fulfilment of a claim acknowledged by
the defendant;

g. (b)  acash payment based on an obligation assumed
in a notarial document or a private document with full
probative force if all its conditions, provided its grounds have
been proved by such documents; or

h. (c) paymentin kind if a plaintiff suffered unreasonably
great damage, or damage which is difficult to assess,
provided that the plaintiff gives an adequate guarantee.

The court may disregard the declaration of preliminary

enforceability if it means a disproportionately more serious
burden on the defendant than on the plaintiff. Exceptionally,

if well-grounded, the court may disregard the declaration of
preliminary enforceability of a judgment with respect to partial
fulfilments that expired before the passing of the judgment.

6. FINAL REMEDIES

6.1 What are the remedies available at trial?
What is the nature of damages, are they
compensatory or can they also be punitive?

Available remedies are not specified by legal regulations.

The court is free to decide on the remedies with the condition
that the court cannot apply a remedy that the claimant did not
specify in the statement of claim. Punitive damages are not
available in Hungary.

7. EVIDENCE

71 Arethere any rules regarding the disclosure
of documents in litigation? What
documents must the parties disclose to
the other parties and/or the court?

The court may, at the request of the party bearing the burden
of proof, order the opposing party to disclose a document

in his or her possession which he or she is liable to disclose

in accordance with civil law. Such a party must hand over

the document in question, especially when it was issued in
favor of the party bearing the burden of proof or it attests to
a legal relationship involving such party.

Should a required document be in the possession of a third
party, that person must be heard as a witness and he or she
must be ordered to produce the document during the course
of the hearing.

The production of a certified copy or a simple copy of the original
document is sufficient if the opposing party does not object and
the court does not find it necessary to see the original.

The court may order the original document, a copy or

a summary of it to be attached to the papers of the case.
Should an original document be of great significance or

value, the court must provide for its appropriate safekeeping.
The president of the chamber decides when the original
documents are returned, if necessary, after a personal hearing.
The return of the original may be subject to the submission
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of a certified copy of the original document (in case of a sale,
purchase agreement or will, this is inevitable). Upon request
of the party, the court may arrange for a certified copy with
pre-determined charges. The court may also order that a party
bearing the burden of proof attach a certified or simple
Hungarian language translation of the original document.

A document held by a court, notary public or other authority
must be obtained upon the request of the party by the court, if
the party is unable to ask the authority holding a document to
produce it.

The court may set aside any other proof of evidence which may
be proved by documents.

Should it be impossible or cause unreasonable difficulties to
bring a document into court, the court (or the president) may
inspect it at the location at which it is kept.

7.2 Are there any rules allowing a party not to
disclose a document such as privilege?
What kinds of documents fall into this rule?

A person or authority may refuse to hand over a document to
the court only when it contains qualified data, unless the person
or authority has been relieved from keeping the secret.

If, in the opinion of the court, the document sent to it shall

be considered to contain business or professional secrets,
the court shall ask the person or entity entitled to relieve

the obligee from his or her confidentiality obligation, allowing
the recognition of such secrets. Such procedure shall not be
carried out if the content of the document is not necessarily
a business secret or the subject matter of the case is to
determine whether the content of the document shall be
regarded as public interest data.

7.3 How do witnesses provide facts to
the court, through oral evidence or
written evidence? Can the witness be

cross-examined on their evidence?

Witnesses are summoned by the tribunal president to provide
an oral evidence. The summons may set out the circumstances
which make the hearing of the witness necessary. The witness
may be asked to bring with him or her, his or her notes and
documents relating to the facts of the case and any other real
evidence suitable for proving relevant facts.

The witness may not be present during the trial prior to giving
evidence and may only leave after having given evidence
with the permission of the court. The witness is examined
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by the president, but other tribunal members and parties
may question the witness as well. The president may permit
the parties to question the witness directly.

7.4 What are the rules pertaining to experts?

In general, the court appoints a single expert. The appointment
of more than one expert is allowed only where questions
relating to different specialist areas arise.

Expert witnesses must be appointed from the register of
forensic experts, a business association or institution registered
in the register of forensic experts, or a government body,
institution or organization so authorized in specific other
legislation. Other experts may be appointed only in the absence
of the above, and under exceptional circumstances.

Should the parties fail to agree on the expert, the court shall
appoint the expert at its own decision. In such cases, the parties
must be heard, when necessary, in relation to the appointment
of an expert witness.

The court puts questions to the expert, to which the expert
must respond. The parties may also initiate questions.

An expert must be provided with all the details necessary to
perform his or her duty. For that purpose, he or she may inspect
the case documents, be present at the trial, and may put
questions to the parties, witnesses and other experts. The expert
may also initiate a request to further prove the evidence that
should be necessary for the performance of his or her duty.

The court may order an expert to carry out any examination
that is required for the preparation of his or her opinion in
the absence of the court or the parties.

Should the expert be unable to present his or her opinion
immediately, the court may either fix a date for the presentation
of his or her evidence or order the expert to submit his or her
opinion in writing within a set time period. When the opinion

is received by the court, the parties must be informed and

the court may call on the expert in person to supplement or
explain the written opinion in detail.

An expert may be questioned about his or her opinion
subsequent to its presentation. Should any statement or
opinion be unclear, incomplete, contradict the findings of
another expert on the proved facts, or be otherwise doubtful,
the expert must then provide an appropriate explanation at
the court’s request. Should that prove unsatisfactory, upon
the request of either party, the court must call another expert
for an opinion. If the court appointed the expert ex officio,

it may call another expert ex officio.
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8. OTHER LITIGATION PROCEDURE

8.1 How does a party appeal a judgment
in large commercial disputes?

There are no special regulations regarding the appeal
procedure in large commercial disputes. An appeal should be
filed with the competent court 15 days within the delivery of
the first instance decision.

8.2 Are class actions available in your
jurisdiction? Are there other forms of
group or collective redress available?

In Hungarian law, there are several ways of legal action that
are similar to class actions. Their common characteristic is
that the Hungarian legislature preferred the actio popularis
model to the class action type of collective redress, which
means that there are no special procedural rules for collecting
and aggregating similar individual claims and for choosing
the representative plaintiff, but instead a third party, typically
state organs and/or civil organizations are authorized by
legislative acts to bring actions on behalf of certain group of
persons.

These forms of collective redress are separately and differently
regulated, each of them is applicable only to a certain type of
claims and is attached to a special field of law (e.g. consumer
protection) so there is no one common set of procedural rules
with horizontal scope that would apply regardless of the rights
litigated. (With the amendment of the Code of Civil Procedure,
which is in force, the regulation of class action will be materially
changed.)

8.3 How are costs awarded and calculated?
Does the unsuccessful party have
to pay the successful party’s
costs? What factors does the court
consider when awarding costs?

The court usually makes a costs’ order at the final determination
of the case. However, when an expert, witness or other person
involved in the process of the litigation “wastes” money

(i.e. generates costs without due cause), then, as a punitive
measure, he or she may be ordered to pay those costs
forthwith. There are cases when a participant to the lawsuit (e.g.
a witness or an appointed expert) shall bear certain costs of

the procedure independently from the outcome of the lawsuit.
In these cases, it is not a precondition of the court’s decision

on the costs that the participant who shall bear such cost be
the winner or the loser of the lawsuit. In these cases, the court
decides on the cost at the time of its occurrence, i.e. before
the termination of the lawsuit and the adoption of the court’s
judgment / final and binding decision. For example, the court
shall order:

- any witness or expert who failed to appear in court as
required despite of a writ of summons (appointment), and
failed to show cause beforehand, or if absent without official
leave;

- any witness who refused to testify or cooperate, as well as
any expert who refused to present an opinion without proper
cause or in violation of the court’s binding decision, upon
being advised of the consequences; and

+ any expert who is in delay in expressing an opinion without
just cause, or if failing to notify the court in advance of any
anticipated delay in the completion of his assessment within
the prescribed time limit; to cover the costs incurred in
consequence, and may impose a procedural fine as well.

Similarly, when a party shall bear a cost independently from

the outcome of the case, such party may also be ordered to pay
that cost forthwith. The court decides on the costs ex officio,
except in the case of the winning party’s opposite request. In
the case of a settlement between the parties, the court decides
on the costs only at request of the parties.

The general rule is that the unsuccessful party is liable to pay
his or her own costs in addition to those of the other party.
Exceptions are made in cases where a defendant readily
acknowledged the plaintiff's claim at the first hearing or had not
served cause for filing a legal action. In such cases, the plaintiff
may be liable for the costs of the defendant.

Where a party caused unreasonable or unnecessary costs,

he or she may be liable for those costs without regard to

the outcome of the case. Where a party fails to carry out certain
acts in the course of the procedure, falls in delay with certain
acts without justification, fails to meet a deadline or time limit,
or causes unnecessary expenses in any other way, such party
may not claim any reimbursement for the expenses resulting
therefrom, even if he succeeds in the litigation, or may be
ordered to cover the costs of the opposing party.

Where a party has succeeded in establishing only a part of
his or her case, the court apportions the liability for costs in
proportion to the percentage of success attained by a party.
If the ratio of success is approximately balanced between

the parties after considering deposited costs, then each party
will be ordered to bear their respective costs.
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As a general rule, joint litigants bear the costs awarded against
them in equal proportions. When the relationship of interest
between joint litigants is substantially unbalanced, costs are
apportioned to reflect their interest. Any costs emanating solely
from the interest of one group of litigants, may not burden

the other litigants.

When an action is initiated by a public prosecutor or other
organization, for example, an insurance company, one is
entitled by law to proceed in pursuit of the legal interest of

a litigant. Costs awarded to the winning litigant are payable
to the party who directly incurred the costs. In the event that
the case is lost, liability to pay the costs will fall on the party
that initiated the action. If there was no consensus between
the parties relating to the conduct of the case, liability for
the costs is borne by the party that caused the costs to

be incurred.

Additional detailed regulations apply to full and partial

cost exemption (kéltsegmentesség), duty exemption
(illetekmentesséq), right of prenotation of duty (illetékfeljegyzési
jog), right of prenotation of cost (kéltségfeliegyzési jog), burden
of costs by the state and requests for exemption.

8.4 How is interest on costs
awarded and calculated?

In general, interest is not awarded on procedural costs.
However, in case of a default on the payment of the procedural
costs, interest may be requested. Interest levied on delayed
payments should correspond to the official interest rate of

the Hungarian National Bank.

8.5 What are the procedures of enforcement
for judgments within your jurisdiction?

The enforcement of judgments is regulated by Act LIl of 1994
on Judicial Enforcement. Judicial enforcement, in general,
should be ordered by the issue of an enforcement order.

The court will issue an enforcement order upon the request of
the creditor. The types of enforcement orders are regulated

in the Act (e.g. certificate of enforcement issued by the court
or a notary public; document with an enforcement clause
issued by the court or a notary public and a request made

to the central Hungarian authority designated under Council
Regulation (EC) No. 4/2009 for obtaining information
concerning an individual who owes, or who is alleged to owe,
maintenance).

The enforcement order may be issued if the resolution that
needs to be executed:
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-+ contains an obligation (ruling against the judgment debtor);
- is definitive or is subject to preliminary enforcement; and
- the deadline of performance has expired.

The enforcement is executed by a bailiff. The bailiff may apply
coercive measures that limit debtors’ property rights and their
personal rights. The most important coercive measures applied
during the enforcement are the following:

 assignment of wages or other earnings;
-+ attachment and sales of personal assets;

- deprivation of sums handled by financial institutions,
blocking bank accounts;

- attachment of debtor’s claim against third parties; and

- attachment and sale of real estate.

9. CROSS-BORDER LITIGATION

9.1 Do local courts enforce choice of law
clauses in contracts? Are there any areas of
law that override a choice of law clause?

With regards to cross border transactions, parties are free

to agree on the applicable law of the contract. However,

the application of foreign law shall be disregarded if it conflicts
with the Hungarian public order, or if a foreign law is attached
to a foreign component created by the parties artificially, or
through pretense for the purpose of avoiding the law otherwise
applicable (fraudulent attachment).

In addition, many areas of law have mandatory rules that
override the chosen foreign law clause, such as company law,
securities law, and consumer protection law.

9.2 Do local courts respect
the choice of jurisdiction in a contract?
Do local courts claim jurisdiction over
a dispute in some circumstances,
despite the choice of jurisdiction?

Parties, in general, are free to choose the jurisdiction of

a specific court (with minor exceptions) or the courts of

a specific country. However, exclusive jurisdiction of Hungarian
courts is provided in several cases (e.g. civil actions against
the state, actions in connection with IP rights granted

in Hungary, actions relating to real property located in
Hungary, etc.).
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9.3 What are the rules of service in your
jurisdiction for foreign parties serving
local parties? Are these rules of service
subject to any international agreements
ratified by your jurisdiction?

Hungary is a party to The Hague Convention of 15 November
1965 on the Service Abroad of Judicial and Extrajudicial
Documents in Civil or Commercial Matters, which contains

a procedure that can be used to effect service in Hungarian
jurisdictions. Where the proceedings are to be served under
this convention, the party seeking service can submit a request
to the Ministry of Justice or the appropriate Central Authority.
The Central Authority transmits the request to competent
authorities who serve the documents.

Regulation (EC) 1393/2007 on the Service in the Member States
of Judicial and Extrajudicial Documents in Civil or Commercial

Matters applies between Hungary and other EU Member States.

All means of transmission provided in the EU Service
Regulation are applicable. In practice, direct postal service and
transmission with the assistance of receiving authorities are
used most often. Application for and certificate of service is
facilitated by standard forms. The designated receiving agency
in Hungary is the Ministry of Justice. If the addressee does not
understand the language of the document, he can refuse to
accept it.

9.4 What procedures must be followed when
a local witness is needed in a foreign
jurisdiction? Are these procedures
subject to any international conventions
ratified by your jurisdiction?

Taking of evidence in non-EU countries

The Hague Convention of 18 March 1970 on the Taking

of Evidence Abroad in Civil or Commercial Matters sets

out a procedure that can be used to take evidence from

a Hungarian witness, with the derogation that second section
of Article 4 and Article 16 of the Convention are excluded

by Hungary (further reservation is given to Article 18).

The designated Central Authority in Hungary for the taking of
evidence is the Ministry of Justice.

Taking of evidence in EU countries
Council Regulation (EC) No. 1206/2001 on Cooperation

Between the Courts of the Member States in the Taking
of Evidence in Civil or Commercial Matters regulates
the procedure of taking of evidence in legal proceedings in civil

and commercial matters between Member States. The foreign
court before which the procedure is taking place can directly
contact the court of the Member State where the witness is to
be heard. Jurisdiction is based on the domicile of the witness.
The Annexes of the Regulation provides for forms that should
be used for submitting a request. Requests are executed in
accordance with the law of the requested Member State.

The Central Authority responsible for facilitating the procedure
is the Ministry of Justice.

9.5 How can a party enforce a foreign
judgment in the local courts?

The enforcement of foreign judgments is, similarly to
domestic judgments, regulated by Act LIIl of 1994 on Judicial
Enforcement. According to the Act, the resolutions of foreign
courts and foreign arbitration tribunals may only be executed
if it is expressly provided for by an international convention
or reciprocity (in the absence of which the Law Decree on
International Private Law applies). Also, other preconditions of
enforcement are that the decision of a foreign court should
contain an obligation (ruling against the judgment debtor);

it should be definitive or subject to preliminary enforcement,
and; the deadline of performance should have been expired.
In respect of a foreign judgment that may be executed,

the competent court will adopt a ruling of confirmation of
enforcement for such foreign decision to confirm that it may
be executed in accordance with Hungarian law the same way
as a decision of a Hungarian court (arbitration court). In some
cases, besides the confirmation order, the enforcement of

a foreign resolution requires the recognition of the foreign
resolution as well.

The enforcement of foreign judgments is also regulated by

(i) Regulation (EU) 1215/2012 regarding legal proceedings
instituted, authentic instruments formally drawn up or
registered and court settlements approved or concluded

on or after 10 January 2015; and (i) Regulation (EC) 44/2001
Regarding Legal Proceedings Instituted, Authentic Instruments
Formally Drawn Up or Registered and Court Settlements
Approved or Concluded before 10 January 2015.

As a general rule, in accordance with Regulation (EU) 1215/2012
and Regulation (EC) 44/2001, a judgment given in a Member
State shall be recognized in other Member States without any
special procedure being required. Pursuant to Regulation (EC)
44/2001, a judgment given in a Member State and enforceable
in that State shall be enforced in another Member State when,
on the application of any interested party, it has been declared
enforceable there. While under the effect of Regulation (EU)
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1215/2012, Regarding Legal Proceedings Instituted, Authentic
Instruments Formally Drawn Up or Registered and Court
Settlements Approved or Concluded on or after 10 January
2015, a judgment given in a Member State which is enforceable
in that Member State shall be enforceable in the other Member
States without any declaration of enforceability being required.
Therefore, the enforcement procedure has become easier,
faster and more efficient.

10.ALTERNATIVE DISPUTE RESOLUTION

101 What are the most common ADR procedures
in large commercial disputes? Is ADR

used more often in certain industries?

To what extent are large commercial

disputes settled through ADR?

The most commonly used ADR procedure is arbitration.
Although mediation is also possible, it has not yet become

as popular for large commercial disputes. Arbitration is
regulated by Act LXXI of 1994 on Arbitration, which closely
follows the UNCITRAL Model Law on International Commercial
Arbitration 1985 and is used in several industries.

In 2012, the Arbitration Act was amended in order to introduce
a statutory prohibition on arbitration concerning national
assets. Accordingly, as of 2012 the Arbitration Act stipulates that
no arbitration is permitted if the subject thereof is a national
asset as defined by Act CXCVI of 2011 on National Assets, or any
right or claim relating to such asset.

10.2 How do parties come to use ADR?
Is ADR apart of the court rules or
procedures, or do parties have to agree?
Can courts compel the use of ADR?

Arbitration and mediation procedures only apply if the parties
agree to it, which means that the court cannot compel
the parties to use of arbitration.

10.3 What are the rules regarding evidence
in ADR? Can documents produced or
admissions made during (or for the purposes
of) the ADR later be protected from
disclosure by privilege? Is ADR confidential?

With regards to arbitration proceedings, the parties are free to
establish their own procedures with respect to how evidence
will be given. Should the parties fail to agree on the relevant
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procedure, the arbitral tribunal will determine the procedures
to be followed, including the rules of evidence (in general, they
apply the rules provided by the applicable arbitration rules).

Confidentiality is one of the key characteristics of arbitration,
and it is supported by the Arbitration Act and the procedural
rules of arbitration courts. Parties may specifically agree on
confidentiality with respect to the specific procedure.

10.4 How are costs dealt with in ADR?

Parties are free to agree on the legal fees and costs of
arbitration and mediation. In arbitration, the parties often
refer to the costs rules provided by the applicable arbitration
procedural rules.

10.5 Which bodies offer ADR in your jurisdiction?
The main arbitration organizations are the:

Arbitration Court attached to the Hungarian Chamber of
Commerce and Industry (ACHCCI) (http://www.mkik.hu)

Arbitration Court of the Money and Capital Market (AMCM)
(http://www.yvalasztottbirosag.hu)

Arbitration Court attached to the Hungarian Agricultural
Chamber (AAC) (http://ww.nak.hu)

Arbitration Court of Energy (ACE) (http://www.eavb.hu/)

Permanent Sport Arbitration Court (http://olimpia.hu/sport-
allando-valasztottbirosag-)

10.6 Are there any current proposals for dispute
resolution reform in your jurisdiction?

The conception of the new Code of Civil Procedure was
adopted by the Hungarian Government on 14 January 20715.
According to its conception, the new Act will make litigation
faster and will reshape the whole procedural system.

According to the government’s plan, the Act comes into force
on January 1, 2018.
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1. MAIN DISPUTE RESOLUTION METHODS

11 Inyour jurisdiction, what are the central
dispute resolution methods used to
settle large commercial disputes?

Arbitration is the central method of dispute resolution of large
commercial disputes in ltaly, in particular by parties seeking
more flexibility of procedure, a more reasonable time-span, as
well as highly skilled arbitrators.

Due to the higher costs of arbitration, litigation is still the most
used dispute resolution method in Italy, especially for medium/
low amount disputes. The procedure is mainly governed by
the Italian Civil Procedure Code, together with several laws
providing for specific regulations which might be applied in
certain situations.

However, due to the great burden on the ordinary courts,

and the consequent long time usually required by ordinary
proceedings, quite recently the Italian legislature adopted
several rules aimed at trying to enact ADR (see points 10.1 and
following below).

2. COURT LITIGATION

21 What are the limitation periods in your
jurisdiction and how are they triggered?

The Italian Civil Code provides for two different main limitation
periods:

Article 2946 provides for a general 10-year statutory limitation
period, save for the exceptions found in specific rules (for
example, a 20-year limitation period is provided for certain
actions concerning real estate rights).

Article 2947 provides for a general 5-year limitation period for
tort/non-contractual liability rights, starting from the day when
the tort occurred. Also, for torts, there are special limitation
periods concerning specific rights (for example, the limitation
period is limited to 2 years with regards to compensation arising
from vehicles and watercrafts circulation). In the event that

the action which entitles the party to request compensation

for a tort is also qualified as crime and criminal law provides

for a longer limitation period, the criminal limitation period will
apply instead of the general one.

Article 2949 provides for a special 5-year limitation period
for (i) corporate rights concerning companies enrolled with
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the Entrepreneurships’ Register, and (ii) an action which
the company'’s creditors may bring against the company’s
directors in cases provided for by the law.

Other limitation periods are provided for additional
specific situations.

Article 2935 of the Italian Civil Code provides that “the limitation
period starts to run from the day that the right can be asserted”.
Therefore, as also recently affirmed by the Italian Supreme
Court, the limitation period starts to run from the day that

the contractual right may be exercised or the day that the tort,
and any subsequent damage, becomes objectively noticeable
and recognizable.

2.2 What is structure of the court where
large commercial disputes are heard?
Are there special divisions in this court
that hear particular types of disputes?

The ltalian system provides 139 Tribunals of first instance
with general criminal and civil jurisdiction; 285 Justices of
the Peace have jurisdiction over civil law cases concerning
lower-amount disputes.

Specialized sections of the main Tribunals are also available for
specific subject matters, such as business/intellectual property
law, labor law, family law, etc. The judges composing these
specialized sections are chosen due to their special skills and
judge as a board (i.e. not individually).

In Italy, there are also special jurisdictions concerning
administrative (i.e. public administration law), tax and military
criminal proceedings.

For further information, please see the website of the Ministry of
Justice (https://www.giustizia.it, in Italian).

2.3 Can foreign lawyers conduct cases in your
jurisdiction’s courts where large commercial
disputes are usually brought? If yes, under
what circumstances or requirements?

Under the EC Directive no. 249/1977 - as enacted by Law

no. 31/1982 - every lawyer of a Member State is entitled to
temporarily provide services in another Member State without
being restricted by his/her citizenship and/or residence.

For the purposes of the aforesaid law, the UE professionals
who have the following titles are considered to be lawyers:
ovact-advocaat (Belgium); advokat (Denmark); rechtsanwalt
(Germany); avocat (France); barrister-solicitor (Ireland); avocat-

dentons.com 101


https://www.giustizia.it

Global Litigation and Dispute Resolution Guide

avoueé (Luxembourg); advocaat (Netherlands); advocate-
barrister-solicitor (UK); Avbokat (Bulgaria); avocat (Romania).

The aforesaid lawyers must meet the requirements set forth

by Law no. 31/1982. Specifically, they must indicate their
professional title in their language and state the professional
organization/jurisdictional authority which authorized them to
provide their services, they comply with the rules of law, as well
as of professional ethics applicable to Italian lawyers, etc.

Note that there are several incompatibilities with the conduct of
the profession of lawyer (e.g. the professions of notary public,
trader, journalist, employee of a private or public company/
entity, with the exception of the lawyers belonging to the legal
department of same private/public company/entity for

the lawsuits concerning same company/entity).

Court activities may be provided jointly with an Italian lawyer
only, on the condition that the undertaking of the appointment
is also promptly communicated to the local Authority involved
as well as to the chairman of the local Bar Association, who may
request that the lawyer provide documentation concerning

the professional title and his or her activity in the state of origin.

Moreover, a lawyer of a different Member State may
permanently work in Italy provided that:

he/she obtains the recognition of the professional title obtained
in another Member State, subject to the passing of a specific
qualification exam in Italy; or, alternatively

actually and regularly exercises the legal profession in Italy, in
an Italian firm, for at least three years (during which the foreign
lawyer is enrolled with the special section of the Italian Bar
Association called “established lawyers”, i.e. avvocato stabilito).
Following this period, he/she may request an exemption from
undergoing the aforesaid qualification exam and be enrolled
with the Italian Bar Association. Note that an avvocato stabilito
who wishes to represent a client in Court before completion
of the aforesaid process must act in accordance with

the expectations of a lawyer regularly qualified in Italy.

3. FEES AND FUNDING

31 How do legal fees work in your
jurisdiction? Are legal fees set by law?

In Italy, lawyers may freely decide how to quantify legal fees

to be charged on their own clients (Article 13, paragraph 3 of
the Law no. 247/2012, so called Forensic Professional Law, states
that parties are free to agree on the amount of legal fees).

However, it is expressly prohibited for a lawyer and client to agree
that the lawyer’s fee consists of the acquisition, by that same
lawyer of the property or asset which is the object of a litigation.

A lawyer’s/law firm’s fee for the provision of professional
services is normally agreed upon in writing at the moment

of appointment by the client. However, in the event that no
written agreement has been entered into by the lawyer and
the client, the professional fees may be quantified according to
the Ministry Decree no. 55/2014, which provides the guidelines
applicable in these cases (type of activity carried out, claim,
competent court, etc.).

3.2 How is litigation typically funded?
Is third party funding and insurance
for litigation costs available?

Litigation is usually funded by each party paying their own costs.
Third party funding for litigation costs is not used in ltaly.

On the contrary, insurance for litigation costs are available in Italy.

4. COURT PROCEEDINGS

41 Are court proceedings open to
the public or confidential? If public,
are there any exceptions?

Pursuant to Article 128 of the Italian Civil Procedure Code, court
proceedings are open to the public, unless the judge in charge
of the proceedings mandates that the hearing be private due to
reasons of State security, public policy or morality.

4.2 Arethere any rules imposed on parties
for pre-action conduct? If yes, are there
penalties for failing to comply?

The Italian system does not provide for a specific pre-trial
procedure.

However, as it will be explained under question 10.2, the Italian
legal system, under certain circumstances, mandates that

the parties carry out a mediation or an “assisted negotiation”
procedure before bringing a lawsuit.

4.3 How does a typical court proceeding unfold?

The service of the plaintiff's writ of summons on the defendant
must be carried out in compliance with the provisions of
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Article no. 163 and pursuant to the Italian Civil Procedure Code.
In the writ of summons, the plaintiff must state the reasons

in fact and at law supporting his/her claim, as well as state

the measures/orders that he requests that the judge grant. After
service, the writ of summons must be filed in Court together
with the documents and the requests on evidence that

the plaintiff deems necessary to justify his/her requests.

The date of the first hearing is chosen by the plaintiff and

there must be at least 90 days (150 days in case of service of
the summons abroad) between the service of the summons
and the first hearing, so as to allow sufficient time for

the defendant to prepare and file his/her statement of defence.

The statement of defence must be filed in court by

the defendant at least 20 days before the first hearing,
together with the documents which the defendant decides to
file. This is also the moment that the defendant may extend
the lawsuit against third parties, and/or file a counterclaim
against the plaintiff and/or such third parties. The contents of
the statement of defence are analogous to those of the writ of
summons.

During the first hearing, the judge verifies that the procedure
was correctly followed and allows, where requested, an
extension of the lawsuit against third parties. Upon request
by the parties, the judge may allow the parties to exchange
three subsequent written defences (pursuant to Article

183, paragraph 6 of the Italian Civil Procedure Code) with
the following deadlines:

. First written defence: This is due 30 days after the date of
the first hearing. With this defence, the parties may amend or
specify their original requests and conclusions;

- Second written defence: This is due 30 days after
the deadline for filing the first written defence. With this
defense, the parties may reply to the new/amended
conclusions filed by the other parties, must file their
documents and their requests on evidence; and

«  Third written defence: This is due 20 days after the deadline
for filing the second written defence. This written defence
may only be used for filing documents/requests on evidence
to reply to the counterparts’ documents/evidence.

Typically, a hearing for the discussion of the evidence requested
by the parties follows. In this venue, the parties discuss their
respective requests on evidence and the judge decides

what investigation may be necessary and relevant to decide
the lawsuit (e.g. hearing witness evidence, appointment of an
expert withess where a technical issue must be investigated
and so on). The judge also decides whether a new hearing may
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be necessary, after carrying out the requested investigations,
and discusses their outcome, and/or whether the investigative
phase of the proceedings may be declared formally ended.

At the end of the investigative phase, the judge schedules
a final hearing for the statement of the parties’ final conclusions.

At any time before the hearing for the statement of final
conclusions, the judge may schedule a hearing for carrying out
an attempt of conciliation of the respective claims.

Thereafter, the parties are usually allowed to exchange their
final papers and relevant replies, after which the issue of
the court’s judgment follows.

5. INTERIM REMEDIES

51 When seeking to have a case dismissed
before a full trial, what actions and on what
grounds must such a claim be brought?
What is the applicable procedure?

The Italian legal system does not allow a party to have a case
dismissed before a full trial, since any interim measure, also
granted before trial, must be followed by full trial on the merits
of the case.

Only in the event that an injunction of payment (see point 5.3
below) is not challenged by the debtor within the deadline

of 40 days as from service of the injunction, the injunction
becomes definitive and may be enforced by the creditor.

5.2 Can a claimant be ordered to provide
security for the defendant’s costs?

No, the Italian Civil Procedure Code does not provide this kind
of measure.

However, under certain circumstances, the judge in charge
of the proceedings may order the party requesting certain

measures to be charged with a security. The most relevant

cases are:

- inthe case of an appeal, where the appellant requests that
the enforcement of the first-degree judgment be suspended
for serious and justified reasons, the judge may order such
suspensions and provide that the requesting party be
charged with a security (see Article 283 of the Italian