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. Scope
Who?

1. These guidelines apply to competent authorities and to the following financial market.

(i) investment firms (as-defined-in-Artiele 4(1)(1)-of MiFID)-ineluding-when carrying out.
lati r o

(ii) credit institutions thatprevidewhen carrying out investment services;—_or investment
! li visi i in relati i d o

(i) undertakings for collective investment in transferable securities (UCITS)
management Companles*—aﬁd—eempe%eﬂt—&u——thelfmes when Qrgwgmg the services

What?

When?

3. These guidelines apply from 6o-calendar-days-after-the reporting requirementtwo months
Qf_the date WWMM




i nder MiFID | will ly on th m

Legislati :

AIFMD Directive 2011/61/EU of the Eur n Parliament an
Fund Managers and amending Directives 2 41/E
1095/2010?
of the Council of 26 June 2013 on access to the activity
redit institution nd investment firm mendin
2 48/EC and 2 49/EC:?

CRR Requlation (EU) No 575/2013 of the European

Parliament and of the Council of 26 June 2013 on_

rudential requiremen for credit institution n

Requlation ) No 1095/2010 of the Europea
Parliament and of the Council of 24 November 2010
blishi - c , Authori

20JL 174, 01.07.2011, p. 1.
30J L 176, 27.6.2013, p. 338-436

10J1 176,27.6.2013, p. 1—.
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(European Securities and Markets Authority), amending

Decision No 716/2009/EC ! ! . .
Decision 2009/77/EC°®

-MIFID | Directive 2004/39/EC of the European Parliament and of the Council of 21 April
2004 on markets in financial instruments amending
Council Directives 85/611/EEC and 93/6/EEC and
Directive 2000/12/EC of the European Parliament and
of the Council and repealing Council Di—rective

93/22/EEC;-as subsequently amended.?

MIFID Fmplementing-1l Directive
—-_2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in

financial instruments and amending Directive 2606/732002/92/EC  of —1o—Augast—2006-
: insand Directive 2011/61/EU7

MIFID Il Del Regulation Commission Del Regqulation (EU) 2017 f2
April 2016 supplementing Directive
2004/392014/65/ECEU of the European Parliament and_
of the Council as regards organisational requirements
and operating conditions for investment firms and
defined terms for the purposes of that Directive:2

MiFID Il Del Directiv mmission Del Directive (EU) 2017 f7
April 201 lementing Directive 2014/65/EU of th
E Par | of the C il wit !

f rdin f financial instrumen nd fun

50J1 331, 15.12.2010, p. 84.
6 0J L 145, 30.4.2004, p. 1.

7

80JL 87 31.3.2017,p. 1.
20J1 87, 31.3.2017, p. 500
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h ncil of 1 ly 2 n th rdination of law
lat | _admini i . lat
n Kin for llective investment in transferabl
AIFMD Directive 2011/61/E f the Eur n Parliament and of

he C il of 8 J 2011 N ve | Fund
Man r n mending _Directiv 2 41/E n

Regulations (EC) No 1060/2009 and (EU) No 1095/2010""

Abbreviation

ESMA European Securities and eempetentauthorities-on-these-provi—
sions:Markets Authori

Definitions

deseribing-a MiFIDrequirementfirms  Investment firms
(as defined in Article 4(1)(1) of MIFID 1I) wi idi
investmen rvi r_investmen iviti r when
its; credit institution fined in Article 4(1)(1

f the CRR) wi iding_i .
investmen iviti r when selling or advising clien
in relati | its: UCITS

mpani fined in Article 2(1 f th IT

Directive) wl iding t .

E I in_Article 6(3) of the UCITS Direii .
rdan with Articl 4) of th Directive; an

AIFMs (as defined in Article 4(1)(b) of the AIFMD) t

r xternal AIFMs when providin h rvi

f | to in Article 6(4) of the AIEMD, | !
with Article 6(6) of that Directive.

Il. HXEPurpose

5. 6:These guidelines are based on Article 16(1) of the ESMA Regulation. The
purpesegbjectives of these gwdellnes isare to mﬂww

nd effectiv rvi I within the ESF to ensure the common
uniform and consistent applicatlon of certain aspects of the MiFID eempli—aneell

©0JL 302, 17.11.2009, p. 32.
"OJL 174, 01.07.2011, p. 1
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7ESMA_also expects these guidelines to promote greater convergence in the
interpretation of, and supervi—sory approaches to, the MiFID 1l compliance function

requirements by emphasisingfocusing on a number of im-—portant issues, and thereby
enhancing the value of existing standards. By helping to ensure that firms comply

with uniform regulatory standards, ESMA anticipates a corresponding strengthening
of inves-tor protection.

lll. F-Compliance and reporting obligations

Status of the guidelines

accordance with Article 16(3) of the ESMA Regulation, competent authontles and
finaneial—market—participantsfirms must make every effort to comply with these
guidelines.

8. o:Competent authorities to whemwhich these guidelines apply should comply by

incorporating them into their npational legal and/or supervisory practicesframeworks as
appropriate, including where particular guidelines are directed primarily at finaneial-

W&m

rvision that firm mply with th lin
Reporting requirements

9.

ggg te in all Eg gfﬁglgl Igngggggg, com gg;g t authontles to WhICh these guidelines
apply must notify ESMA whether they (i) comply-ex, (ii) do not comply, but intend to
comply, or (iii) do not comply and do not intend to comply with the guidelines;—with-
reasons-foramy,

10. In case of non-complianceCempetent, competent authorities must_also notify ESMA
within two months of lh_e_daj;e_Qf_publlcatlon of the %P&ﬁS—l—&HGHS—byLE—Sl\%te—eein-ph—

=

A template for notifications is available on the ESMA’s website._Once the template has
! filed in. it shall itted to ESMA

12. 1+-FinaneialmarketparticipantsEirms are not required to report whether they comply with
these guidelines.

IV. Y-Guidelines on certain aspects of the MiFID |
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compllance function requirements

12:As part of its responsibility for ensuring that the investment—firm complies with its
obligations under MIFID_ll, senior management must ensure that the compliance
function fulfils the requirements set out in Article 622 of the MIFID Implementing

. end complexity of thelr respective e Dl

Regulation.

1. VIResponsibilities of the compliance
function €emplianeeGuideline on the compliance
risk assessment

Rel legislation: Artiele 6(1)-of the MiFID
] ine Direetive.

14.

The findings of the compliance risk assessment should be used to deter—mineset the
foeus-of the-monitoringand-advisery-aetivitieswork programme of the compliance function_
and to allocate the functions resources efficiently. The compliance risk assessment



2

should be performed—regularlyreviewed on regular i nd, when n
updated to ensure that the_objectives, focus and the scope of compliance monitoring
and advisory activities remain valid.

the Ievel of compllance I’ISk the }m!es%meﬂ{—flrm faces W
Article 22(1) of the MIFID |l Del R lation requir h mpliance function

take into account_all the areas of the investment services, activities and ancillary
services provided by the investmentfirm;-as—well-as,_This should include the types of
financial instruments traded and dlstrlbutedw

istribution channels and, where relevant, the internal nisation of th

+6-The compliance risk assessment should take-inte—aceountconsider the applicable
obligations under MIFID_ll, national implementing regulationrules and the policies,
procedures, systems and controls implemented within the firm in the area of
investment services and activities. The assessment should also take—inte-
aceountconsider the results of any monitoring activities and of any relevant internal or
external audit find—ings.

eﬂ—t_he—baﬁs—ef—thﬁeemphaﬂee—ﬂskassessmeﬂt—The Identlfled rISkS Should be reVIewed ona

regular basis as-well-as-ad-heeand, when necessary, also on an ad-hoc basis to ensure
that any emerging risks are taken into consideration (for example, resulting from new

business fields-ex, other relevant changes in the investmentfirm’s structure_or in the

applicable regulatory framework).

MeniteringGuideline on the monitoring obligations of the compliance function

Relevantlegislation:(Poin n n ragraph of paragraph (2) of Article
6(2)(a)22 of the MiFID Bmplementing Direetive:/l Delegated Regulation)

The aim of athe risk-based monitoring programme should be to evaluate whether the
investment-firm’s business is conducted in compliance with its obligations under MiFID
andll as well as whether its internal guidelines;—or—ganisationpolicies and procedures,
organisation and control measures remain effective and appropriate_to ensure that
compliance risk is comprehensively monitored.
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19. Where an-investmenta firm is part of a group, responsibility for the compliance function
rests with each investment-firm in that group. An—investmentA firm should therefore
ensure that its compliance function remains responsible for monitoring its own
compliance risk. This includes where a firm outsources compliance tasks to another
firm within the group. The compliance function within each-investment firm should,
however, take into account the group of which it is a part - for example, by working
closely with audit, legal, regulatory and compliance staff in other parts of the group.

20. The risk-based approach to compliance should form the basis for determining the
appropriate tools and methodologies used by the compliance function, as well as the
extent of the monitoring pro—gramme and the frequency of monitoring activities
performed by the compliance function (which may be recurring, ad-hoc and/or
continuous). The compliance function should also ensure that its monitoring activities
are not only desk- based, but that it also verifies how policies and procedures are
implemented in practice, for example through on-site inspections at the operative
business units. The compliance function should also consider the scope of reviews to
be performed.

21. SuitableExamples of suitable tools and methodologies for monitoring activities that
could be used by the compliance function include (but are not limited to):

(a) the use of aggregated risk measurements (for example, risk indicators);

(b) the use of (additional) reports warranting management attention; documenting
material deviations be—tween actual occurrences and expectations (an-exceptions
report) or situations requiring resolution (an-issues log);

(c) targeted trade surveillance, observation of procedures, desk reviews—and/or

interviewing, interview of relevant staff._and/or, where necessary, and at the discretion
of the compliance function, of a relevant sample of firm’s clients;

22. The monitoring programme should reflect changes to the-investment firm'’s risk profile,
which may arise, for example, from significant events such as corporate acquisitions,
IT system changes, or re—organisation. It should also extend to the implementation and
effectiveness of any remedial measures taken by the investment-firm in response to

breaches of MiFID_ll, related delegated or implementing acts and/or any national

23. Monitoring activities performed by the compliance function should also take into
account:

(a) the business area’s obligation to comply with regulatory requirements;

(b) the first level of controls in the investmentfirm’s business areas (i-e.namely controls by
the opera-tive units, as opposed to second level controls performed by compliance);
and

(c) reviews by the risk management,-internal-eentrel function, internal audit function or
oth—er control functions in the area of investment services and activities.

24. Reviews by-ether control functions should be coordinated with the monitoring activities
performed by the compliance function while respecting the different functions’
independence and mandate.



* : *E
~ esmd

25. The compliance function should have a role in everseeingmonitoring the operation of the
complaints process and it should consider complaints as a source of relevant
information in the context of its general monitoring responsibilities. This does not
require the compliance funetionsfunction to have a role in determining the outcome of
complaints. In this regard, investment-firms should grant the compliance function
access to all customer complaints received by the firm.

RepeortingGuideline on the reporting obligations of the compliance function
Relevantlegislation:Artiele-6(3)(b)-and-9(Article 16(2) of MiFID Il

are sui ng e Igg s ;g wgrrgn; th nggg§§gg4 mgngggmgn; g;;gnygn The wnttenmgngg;g ;4

compliance reportto-seniormanagementreports should cover all business units involved in the
provision of investment services, activities and ancillary services_provided by a firm. Where the

report does not cover all of these activities and services of the-investment firm, it should clearly
state the reasons.

26. <29o.The foellowingmatters—shouldbeaddressed—in—these—writtenmandatory compliance
reports_should, inter alia, contain information on the following matters, where relevant:
(a) General information:

o {(a)adeseription-ofinformation on the implementationadequacy and effectiveness
of the everall control enviroenmentforinvestmentservieces-and-aetivites;

bYa—summary—of majorfindings—of the review—of thefirm’s policies and procedures=

ign nsure th he firm and | ff comply with th li
under MiFID lI;
e relevant changes and developments in th li le requirements over the

period covered by the report;
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e {eja summary of on-site inspections or desk-based reviews performed by the
compliance function;

. mm f the planned monitorin ivities for th nt review;

(c) Eindings

e a summary of major f|nd|n S of the review of the_polici n r I
fe—sult—éd}rlsks |dent|f|ed in the scope of the compllance functlon S monltorlng
activities;

L) 32 eFio6
eevereekb&the%epeﬁ—aﬁd—the— reaches and defrcrenmes in the f|rm n
and compliance process;

e the number of complaints received in th ri nder _review if n Ir
I hrough other rces. Wher IfhrV|wfIin’

lici r_pr I he firm for the provision of investmen
rvi n iviti h houl ifically r
(d) Actions taken

. mmary of an ion taken r ny significant risk of failur h
firm or i ff mply with th ligations under MiFID lI;

e measures taken and to be taken to ensure compllance Wlth—the changed

L]

(e) Others
o {Hother significant compliance issues that have occurred since the last report;-and
° Eg)overwew Qf materlal correspondence W|th competent aUthOFItIeS—EWhefe—seﬂier—
e information reqgar n viation nior_man ment from im n
recommendations or ments i h mpliance fun

arrangements, the compliance function should repertte-senior-management,—in—a-timely



reviewing of the firm’s pr vernan lici nd pr r

(b) all topics requir nder Article 22(2) MiFID Il Del

monitoring of the firm’s product governance by the compliance-function (for example,
the compliance function’s findings relating to the firm’s product governance policies

and procedures, breaches and deficiencies, actions taken or to be taken to remedy
he | r).

(©) matically, information he financial instruments manuf.

he firm, including information on the distribution str. rdin Articl
nd 1 f the MiFID 1l Del Directive, namel |

L]
istri rs;

e whether the pr re distri i heir itiv r mark n
to which extent,

of intere between the two functions, including notably, an ailu
regards the firm’s compliance with its complaints handling obligations.

29. The compliance function should consider the need for additional reporting lines to any



mpliance fun i n. By w f xample, some competent
authorities require investmentfirms to provide them with compli—ance function reports
on a regular or ad hoc basis-—One-competent-authority_while others also requiresrequire
senior management to provide-itwith an annotated version of the report containing
explanations of the compliance function’s findings.s These practices provide competent
authorities with first-hand in—sight into an-investmenta firm’s compliance activities, as

well as any breaches of regulatoryprovi—sionsthe applicable provisions.

AdviseryGuideline on the advisory and assistance obligations of the compliance

function

Relevantlegislation: Artiele-6(2(Articles 22(2)(b) and 27(3) of the MiFID Implementing-
Bireetive:/| Delegated Regulation)

X LeidelineGuideline 4

31. InvestmentfirmsFirms should ensure that the compliance function fulfils its advisory and
assistance responsibilities, including: providing support for staff_and management
training; providing day-to-day assistance for staff and partiei—patingmanagement and

icipating in the establishment of new—policies and procedures within the

investmentfirm (e.g. the firm:’s_remuneration policy or the firm's product governance

lici nd pr: I

: : ol

32. ImvestmentfirmsFirms should promote and enhance a ‘compliance culture’ throughout
the firm_which shoul h nior management. The purpose of the
compliance culture is not only to establish the overall environment in which compli—
ance matters are treated, but also to engage staff with the principle of improving

investor protection_as well as contributing to the stability of the financial system.

33. The-investment firm needs to ensure that its staff arcis adequately trained12 . The
compliance function should support the business units in the area of investment
services and activities (i-e-namely all staff in—volved directly or indirectly in the provision
of investment services and activities) in performing any_relevant training. Training and
other support should focus particularly, but not exclusively, on:

(a) the internal policies and procedures of the-investment firm and its organisational struc—
ture in the area of investment services and activities; and

(b) MiFID;—the—relevant_Il, its delegated and implementing acts, national implementing
laws, the applicable standards-and, guidelines and other guidance set out by ES—MA

and competent authorities, andany other supervisory and regulatory requirements that
may be relevant;as-well-as_and any changes to thesethose.




Training should be performed on a regular basis, and needs-based training should be

34.

12

35.

36.

37.

38.

39.

performed where necessary. Training should be delivered as appropriate — for
example, to theinvestment firm’s entire staff as a whole, to specific business units, or to
a particular individual.

Training should be developed on an on-going basis so that it takes into account all
relevant changes (for example, new legislation, standards or guidelines issued by
ESMA and competent authorities, and changes in the—investment firm’s business
model).

idelines for th ment of knowl n m nce; ESMA71-1154262120-153 EN (rev
The compllance functlon should peﬁeeheﬁlly—&ssessmgnllg, n_cooperation with the

) ) whether staff in the
area of mvestment services and actlvmes hold the necessary level of awareness and
correctly apply the-investment firm’s policies and procedures.

Compliance staff should also provide assistance to staff from the operative units in
their day-to-day business and be available to answer questions arising out of daily
business activity.

InvestmentfirmsFirms should ensure that the compliance function is involved in the
development of the relevant policies and procedures within the investmentfirm in the
area of investment services, activ—ities and ancillary services_(for example the firm's
remuneration policy or the firm’s product governance policies and procedures). In this
context, the compliance function should be enabled, for example, to provide
compliance expertise and advice to business units about all strategic decisions or new
business models, or about the launch of a new advertising strategy in the area of
investment services and activities. If the compliance function’s advice is not followed,
the compliance function should document this accordingly and present it in its

compliance reports_(possibly as ad-hoc reports, where necessary).

Investment—firmsFirms should ensure that the compliance function is involved in all
significant modifica—tions of the organisation of the investmentfirm in the area of
investment services, activiies and an-—cillary services. This includes the
decision-making process when new business lines or new financial products are being
approved_as well as the definition of staff remuneration policies. In this context, the
compliance function should be given the right to participate in the product approval
process for finaneial-instruments—to-be-taken—up-in-the-distribution-pro—eessmanufacturers
and distributors as applicable. Senior management should therefore encouragerequest

business units to consult with the compliance function in_due time regarding their
operations, where relevant.

Investment—firmsEirms should ensure that the compliance function is involved in all
material non-routine correspondence with competent authorities in the area of
investment services and activities.
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2. V-HoOrganisatienalGuidelines on the organisational requirements of the
compliance function EffeetivenessGuideline on the effectiveness of the compliance

function

Relev&nt—legml—&ﬁmrﬂhele—é{—s—)(—a—)—tmd—s(—}[mg)(d) and 22(3)(a) of the MiFID
Implementing Direetive:// Delegated Requlation)

General guidelineGuideline 5

40. When ensuring that appropriate human and other resources are allocated to the
compliance func—tion,investment firms should take into account the scale and types of
investment services, activities and ancillary services undertaken by the investmentfirm.-

41. 45:The number of staff required for the tasks of the compliance function depends to a
large extent on the nature of the investment services, activities and ancillary services
and other services provided by the investmentfirm. Where an—investmenta firm’s
business unit activities are significantly extended, the investmentfirm should ensure
that the compliance function is similarly extended as necessary in view of changes to
the firm’s compliance risk. Senior management should monitor regularly,_ and at least

once a vear, whether the number of staff_and their expertise is still adequate for the
fulfilment of the duties of the compliance function.

5

46-In addition to human resources, sufficient IT resources should be allocated to the
compliance func-tion.

&

47Where the investment-firm establishes budgets for specific functions or units, the
compliance func-tion should be allocated a budget that is consistent with the level of
compliance risk the firm is ex—posed to. The compliance officer should be consulted
before the budget is determined. All decisions for significant cuts in the budget should
be documented in writing and_should contain detailed explanations.

=

48:In ensuring compliance staff have access to the relevant information for their tasks

at all times, investmentfirms should provide access to all relevant databasesdatabase
nd recor h r rin f telephon nversation n lectroni
icati jto i ' gulation). In order to

have a permanent over—view of the areas of the }Hves%men{—flrm where sensitive or
relevant information might arise, the compliance officer should have access to all
relevant information systems within the investmentfirm as well as any internal or




external audit reports or other reporting to senior management or the su-—pervisory
function, if any. Where relevant, the compliance officer should also be able to attend
meet—ings of senior management or the supervisory function. Where this right is not
granted;_(which should remain exceptional) this should be documented and explained
in writing. The compliance officer should have in-depth knowledge of the-investment
firm’s organisation, corporate culture and decision-making processes in order to be
able to identify which meetings are important to attend.

her nrlfnlnfrxml rnI nd risk man men well

it . I I i
line on the skills, knowl X i n hori f th mplian

=

49.

Firm’ mplian ff shall have the n kills, knowl nd ex i

r she shoul monstr h|hrf|nlh|Inr n nal inteqgri

49:In order to ensure that the compliance staff-havefunction has the authority required
for theirits duties, the senior management of the-investment firm should support themit in
the exercise of these duties. Authority implies possessing adequate expertise and
relevant personal skills_(such as, for instance, judgment), and may be enhanced by the
in—vestment-firm’s compliance policy explicitly acknowledging the specific authority of
the compliance stafffunction.

50-AHWithin the compliance stafffunction there should-have at least be knowledge of

MIiFID Il and efall related delegated and implementing acts, the respeetive-national.

implementing laws and regulations as well as of all applicable standards—and,
guidelines and other guidance issued by ESMA and competent authorities-en—these-

provi—sions, as far as these are relevant for the performance of theirthe compliance

tasks. Compllance staff should be regu—Ilarly tralned in order to maintain their

knowledge. A -higherlevel-of expertise-is-neeessary-for-the designated-compliance officerThe
ignat mplian fficer hlhrIvax rti

The compliance officer should have sufficiently broad knowledge and experience and a

sufficiently high level of expertise so as to be able to assume responsibility for the
mpliance function whole and ensure that it is effectiv

he n ry level of knowl n f experien |ffrn ions m

m n horities licen r rov hnmln mplian ffi rfIIwm n
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assessment of the qualifications of the compliance officer. This assessment may
include an analysis of the compliance officer’s curriculum vitae, as well as an interview

with the nomin rson _and/or an_exam . Thi f process ma
help to strengthen the position_of the compliance function within the firm and in relation

to third parties. her r lator roach im he r nsibility for th

ualifications before appointment. Whether the firm properly _complies with

r irements in Article 21(1 n ragraph n f Article 22 is then
assessed within the general review of the firm’s compliance with the relevant MiFID 1l
requirements.

5t-The compliance officer should demonstrate sufficient professional experience as it
is necessary to be able to assess the compliance risks and conflicts of interest inherent
in the investment-firm’s busi-—ness activities. The required professional experience may
have, amongst others, been acquired in op—erational positions, in other control
functions or in regulatory functions._In some jurisdictions, the professional experien

52:The compliance officer should have specific knowledge of the different business-
activities provided by the investment-firm. The relevant expertise required may differ
from one investmentfirm to an—other, as the nature of the main compliance risks that
firms face willcould differ. Inrespect-of-Article 5(H){d)-of the MilFHD-Implementing Directive,-
aA newly employed compliance officer may therefore need additional specialised
knowledge focused on the specific business model of the investmentfirm even if the
person has previously been the compliance officer for another investmentfirm.

PermaneneeGuideline on the permanence of the compliance function

Relevant legislation:(first subparagraph of Article 6(2)(a22(2) of the MiFID Implementing.
Directive ]| Doloaated Reaulation)

omeral onideline 6

Guideline 7

52. f Article 22(2) of the MIFID_Il Delegated Regulation

requires investmentfirms to ensure that the compliance function performs its tasks and
responsibilities on a permanent basis. InvestmentfirmsEirms should therefore establish
adequate ar-rangements for ensuring that the responsibilities of the compliance officer
are fulfilled when the compli—ance officer is absent, and adequate arrangements to
ensure that the responsibilities of the compli—ance function are performed on an
ongoing basis. These arrangements should be in writing.

: . ol

53.

54-The investment-firm should ensure, e-g.for example through internal procedures and
stand-in arrangements, that the responsibilities of the compliance function are fulfilled
adequately during any absence of the compliance officer.



54. 55.The responsibilities and competences as well as the authority of the compliance
stafffunction should be set out in a ‘compliance policy’ or other general policies or
internal rules that take account of the scope and nature of the investmentfirm’s
investment services and activities. This should include infor—mation on the monitoring
programme and the reporting duties of the compliance function as well as information
on the compliance function’s risk-based approach to monitoring activities. Relevant

amendments to regulatory—provisionsthe applicable requirements should be reflected

promptly by adapting these policies/rules.

&

56-The compliance function should perform its activities on a permanent basis and not
only in specific circumstances. This requiresentails regular monitoring on the basis of a
monitoring schedule. The monitor—ing activities should regularly cover all key areas of
the _investment services and activities provided by the firm, taking into ac—count the
compliance risk associated with the business areas. The compliance function should
be able to respond rapidly to unforeseen events, thereby changing the focus of its
activities within a short timeframe if necessary.

Guideline on the Independence of the compliance function

Relevant legislation:(points (b), (d) and () of Article 6¢3)22(3) of the MiFID Implementing
Directive.]] Doloustod Requlation)

el

idelin

56. s57InvestmentfirmsEirms should ensure that the compliance function holds a position in
thetheir organisational structure that ensures that the compliance officer and other
compliance staff act independently when performing their tasks.-The-eompliance-officer

57. 58:While senior management is responsible for establishing an appropriate compliance
organisation and for monitoring the effectiveness of the organisation that has been
implemented, the tasks per—formed by the compliance function should be carried out
independently from senior management and other units of the—investment firm. In
particular, the investment-firm’s organisation should en—sure that other business units
may not issue instructions or otherwise influence compliance staff and their activities

58. 59:Where senior management deviates from important recommendations or

assessments issued by the compliance function, the compliance officer should
document this accordingly and present it in the compliance reports.




line regardin
compliance function+

oo resubarls
Article 22(4) of the MIFID [l Del 'R ation)
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6+Investment—firmsFirms should decide which measures, including organisational
measures and the level of resources, are best suited to ensuring the effectiveness of
the compliance function in the firm’s par-ticular circumstances.

In deC|d|ng %his—lﬁ%‘es{-meﬁ{Whglhgr the ggglrgmgngg under Qg ;g (d) g d (e) of Agﬂglg

O \V Deleqgale Requlation proportiona yhetne hei

ggmgllgngg fgngygn continues to Qg gffgg; ve, flrms should take aj_e_a_sl_the following
criteria-Gateralia) into account:

a)

e

e e

e e

faythe types of investment services, activities and ancillary services and other
business activi-ties provided by the-investment firm (including those not related to
investment services, activities and ancillary services);

fhithe interaction between the investment services and activities and ancillary
services and other business activities carried out by the investmentfirm;

teythe scope and volume of the investment services, activities and ancillary
services carried out (absolute and relative to other business activities), balance
sheet total and income of the-investment firm from commissions and fees and
other income in the context of the provision of investment services, activities and
ancillary services;

tebthe types of financial instruments offered to clients;

fe)the types of clients targeted by the-investment firm (professional, retail, eligible
counter—parties);

Hstaff headcount;

f=)whether the investmentfirm is part of an-eeconomiea group within the meaning of

point 11 of Article +2 of tre-Seventh-ConnelbDireetive-oft3-Jnet+989-on-eonsohdated-
aceounts-(Direetive-83/349/EC)CRD;

fh)services provided through a commercial network, such as tied agents, or
branches;

fHcross-border activities provided by the investmentfirm;_and

organisation and sophistication of the IT systems.
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61. 62:Competent authorities may also find these criteria useful in determining which types
of investment—firms may benefit from the proportionality exemption under Article

6(322(4) of the MiFID hmplementing Direetivell Delegated Regulation.

63-AninvestmentA firm may fall, for example, under the proportionality exemption if the
performance of the necessary compliance tasks does not require a full-time position
due to the nature, scale and complexity of the firm’s business, and the nature and
range of the investment services, activities and ancillary services offered.

R

2

64-While a compliance officer must always be appointed, it may be disproportionate for

a—smaller—in—vestment-—{irm—with—a—very-narrowfield-ofsome_firm ndin
circumstances (for instance, small firms with limited and non-complex activities and/or.
limited volumes) to appoint a separate compliance officer G.e-one-that does not perform
any other function). Where an-investmenta firm makes use of the exemption_(which
should be assessed and justified on a case-by-case basis), conflicts of interest
between the tasks performed by the relevant persons should be minimised as much as
possible.

e

65-AninvestmentA firm that does not need to comply with all the requirements set out in
Article 6(322(3) of the MIFID Implementing Direetivell Delegated Regulation under the

proportionality principle; may combine the legal and compliance function. However, an-
investmenta firm with more complex activities or greater size should generally-avoid such
combination; if it could undermine the compliance function’s independ—
eneeeffectiveness.

65. 66-Where an-investmenta firm makes use of the proportionality exemption, it should
record how this is justified, so that the competent authority is able to assess this.

CembiningGuidelines on combining the compliance function with other internal control
functionsRelevantlegislation+

(Article 6€322(3)(d) of the MiFID Implementing Direetive:/[ Delegated Regulation)
. | caridols

Guideline 10

66. 67—ArHﬂ¥es%meﬂffA flrm should geﬁe%al—ly—ﬂet—eembﬂ&e—the—eemphaﬂee—fuﬂeﬁeﬁ—mth—the

M The comblnatlon of the compllance function with other control functlons
may be accepta-ble if this does not compromise the effectiveness and independence
of the compliance function. Any such combination should be documented, including the
reasons for the combination so that compe—tent authorities are able to assess whether
the comblnatlon of functlons is approprlate in the cwcum—stances M

firm in r W|hA|I24fh MlFIDIIDI R lation h function

r W|hA|I 24.
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67. 6é8-Compliance staff should generally not be involved in the activities they monitor.
However, a combi—nation of the compliance function with other control units at the
same level (such as money launder-ing prevention) may be acceptable if this does not
generate conflicts of interests or compromise the effectiveness of the compliance
function.

| 68. =Fo:Whether staff from other control functions also perform compliance tasks; should
also be a relevant consideration in the determination of the relevant number of staff
necessary for the compliance function.

2

7+:Whether or not the compliance function is combined with other control functions, the
compliance function should coordinate its activities with the second-level control

| activities performed by other units_in charge of other control functions.

h the offi rrfrr |nA|I7fh M|FIDIIDI Directive and the compliance officer

he sinle oficar refenrad fo in Adticle 7 of the MELD Il Del d Directive.

Guidell ing of tt i

function (Articles 22 and 31 of the MIFID Il Del

Requlation) Guideline 11

71. Eirms should ensure that all requirements applicable to the compliance function
reguirements-arecontinued to be fulfilled where all or part of the compliance function is
outsourced.

| 72. 73-The-MiFIb outsourcing requirements for critical or important functions set out in
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""" " Atticles 16(5) of MIFID Il and 31 of the MIFID |l Commission De! Regulation

apply in full to the outsourc-ing of the compliance function.

i W|h h rcing m Iw retain h flrm initiating th

E

75:The-investment firm should perform a due diligence assessment before choosing a
service provider in order to ensure that the eriteriarequirements set out in Articles 622
and 1431 of the MIFID Implementing Direetive]ll Delegated Regulation are met. The
investmentfirm should ensure that the service provider has the necessary authority, re—
sources, expertise and access to all relevant information in order to perform the
outsourced compli—ance function tasks effectively. The extent of the due diligence
assessment isshould be dependent on the na—ture, scale, complexity and risk of the
compliance tasks and processes that are outsourced.

=

76 Investment firmsEirms should also ensure that when, outsourced partially or fully, the
compliance function remains permanent in nature, e:namely that the service provider
should be able to perform the function on an ongoing basis and not only in specific
circumstances.

2

77 InvestmentfirmsFirms should monitor whether the service provider performs its
duties adequately, which includes monitoring the quality and the quantity of the
services provided. Senior management is re—sponsible for supervising and monitoring
the outsourced funetientasks on an ongoing basis; and should have the necessary
resources and expertise to be able to fulfil this responsibility. Senior management may
appoint a specific person to supervise and monitor the outsourced function on their
behalf.

R

78-Outsourcing of the compliance function’s_tasks within a group does not lead to a
lower level of responsibility for the senior management of the individualinvestment firms
within the group. However, a centralised group compliance function may, in some
cases, provide the compliance officer with better access to information, and lead to
greater efficiency of the function, especially if the entities share the same premises.

=

7o-H-an-investmentln compliance with the pr ionality principl in Article 22(4
of the MIiFID Il Delegated Regulation, if a firm, due to the nature, sizescale and
seepecomplexity of its business and the nature and range of investment services and
activities, is—unable—to—employdoes not comply with Article 22(3)(d) of the MIFID Il

Delegated Regulation (namely its compliance staff who—are—independent—efis also
involved in the performance of services or activities they monitor), then it may consider_
that the outsourcing of the compliance function’s tasks is likely to be an appropriate
approach to take.



Competent authority review of the compliance function

Guidelines on the review of the compliance function Review of the ecomplianee funetion-
by competent authorities-Relevantlegislation: Artieles

(Atticle 7 of MiFID Il and =Article 22 of the MiFID-_ll Delegated Regulation)
o

Guideline 12

82.

8o-Competent authorities should review how investment-firms plan to meet, implement
and maintain the MiFEIbapplicable compliance function requirements. This should apply
in the context of the authorisation process, as well as, following a risk-based approach,
in the course of on- going supervision.

; : ol

&

E

8+Article 7 of MiFID |l states that a “competent authority shall not grant authorisation
(to an—investmenta firm) unless and until such time as it is fully satisfied that the
applicant complies with all require—ments under the provisions adopted pursuant to this
Directive (MiFID_1)".

Accordingly, the competent authority should assess whether a firm’s compliance
function is adequately resourced and organised and whether adequate reporting lines
have been established. It should require,_as a condition for authorisation, that any

necessary amendments are-made-to the compliance function_are made as a condition
for authorisation.

82:Additionally, as part of the ongoing supervisory process, a competent authority
should — following a risk-based approach — assess whether the measures implemented
by the-investment firm for the compliance function are adequate, and whether the
compliance function fulfils its responsibilities appropriately. IavestmentfirmsEirms are
responsible for determining whether amendments to the re—sources and organisation
of the compliance function are required due to changes in the business model of the-
investment firm. Competent authorities should also, as part of their ongoing supervi—
sion and following a risk -based approach, assess and monitor - where and if



&
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appropriate - whether such amendments are necessary and have been implemented.
The competent authority should pro—vide a reasonable timeframe for the firm to make
amendments. However, investmentfirms’ amend-ments are not necessarily subject to
approval by the competent authorities.

83-SemeAs mentioned under paragraph 52 above, some competent authorities license
or approve the nominated compliance officer following an as-—sessment of the

quallflcatlonSﬂ#ée—e%m}mﬂe&e%ee%HﬂH&seﬁ}meyﬁﬂdbﬁe—ﬁh&ﬂaﬁsm

se%bef—heeﬁsmgpfeees&mayhe}ptestfengtheﬂihepesmﬂ Of the compllance fBﬁe—HeH—VVH—hiﬁ—
the-investment firm-and-inrelationto- third partiesofficer.

84-0Other regulatory approaches impose the responsibility for the assessment of the
compllance officer's quallflcatlon soIer on the senlor management of the mvestmeﬁt—

fequemeﬁtsﬂrm 85— Some Member States requwe—mvestment firms to notlfy the
competent authorities of the appointment and replacement of the compliance officer. In
some jurisdictions, this notification must also be accompanied by a detailed statement
on the grounds for the replacement. This can help competent authorities gain insight
into possible tensions between the compliance officer and senior management which
could be an indication of deficiencies in the compliance function’s independence.

8

86-The above practices could be helpful to other competent authorities.+
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