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Defamation 101
Morgan Camley




Tips and tricks

1. Document preservation and collection
2. When to involve litigation counsel

3. Considerations when litigating against self-represented litigants



Document preservation and collection

* Libel (written statements) vs. slander (oral statements).

o Different considerations due to different nature of statements.
» Take screenshots.

o Goal is to preserve evidence early and thoroughly.
» Consider litigation holds.

oWhat are they and how do they pay off?



When to involve litigation counsel?

* Involve us early.
o Strategy and PR perspectives.
* We can help before a claim is filed.

o Demand letters, litigation holds, and guiding document collection.



Self-represented litigants

» Self-represented litigants are becoming increasingly common.
o Accessibility of social media is a factor.
o Both plaintiff and defendant side.
» Addressing the power dynamic between large organization with counsel vs. individual.
o Managing the narrative before the Court.
o Tips for difficult litigants.

» Don'’t be afraid to engage counsel.



Intersection with employment law

« Employers have a duty to ensure health and safety of work environment.
« BC Workers Compensation Act (and see similar provisions in other provinces):

General duties of employers
21 (1) Every employer must
(a) ensure the health and safety of
(i) all workers working for that employer, and
(ii) any other workers present at a workplace at which that employer's work is being carried out, and
(b) comply with the OHS provisions, the regulations and any applicable orders.
(2) Without limiting subsection (1), an employer must
(a) remedy any workplace conditions that are hazardous to the health or safety of the employer's workers,
(b) ensure that the employer's workers
(i) are made aware of all known or reasonably foreseeable health or safety hazards to which they are likely to be exposed by their work,
(ii) comply with the OHS provisions, the regulations and any applicable orders, and
(iii) are made aware of their rights and duties under the OHS provisions and the regulations,
(c) establish occupational health and safety policies and programs in accordance with the regulations,
(d) provide and maintain in good condition protective equipment, devices and clothing as required by regulation and ensure that these are used by the employer's workers,
(e) provide to the employer's workers the information, instruction, training and supervision necessary to ensure the health and safety of those workers in carrying out their work and to ensure the health and safety of other workers at the workplace,

(f) make a copy of this Act and the regulations readily available for review by the employer's workers and, at each workplace where workers of the employer are regularly employed, post and keep posted a notice advising where the copy is available
for review,

(g) consult and cooperate with the joint committees and worker health and safety representatives for workplaces of the employer, and

(h) cooperate with the Board, officers of the Board and any other person carrying out a duty under the OHS provisions or the regulations.



Quick thinking: Limitation periods y .
Meredith Bacal
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Limitation periods
Depends on the context and the province/territory

If run of the mill defamation, regular limitation period often applies

If in a “broadcast” or “newspaper”, may be extraordinarily short limitation period.
- In some cases, need to take certain action within days or weeks.
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Limitation periods in Canadian legislation
Prescribed limitation periods — Ontario

No action for libel in a newspaper or in a broadcast lies unless the plaintiff has, within six weeks
after the alleged libel has come to the plaintiff's knowledge, given to the defendant notice in
writing, specifying the matter complained of, which shall be served in the same manner as a
statement of claim or by delivering it to a grown-up person at the chief office of the defendant.

An action for a libel in a newspaper or in a broadcast shall be commenced within three months
after the libel has come to the knowledge of the person defamed, but, where such an action is
brought within that period, the action may include a claim for any other libel against the plaintiff by
the defendant in the same newspaper or the same broadcasting station within a period of one year
before the commencement of the action.
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Limitation periods in Canadian legislation
Prescribed limitation periods — other provinces and territories

Provinces

Limitation Periods & Notice Requirements

Alberta

13 (1) No action lies unless the plaintiff has, within 3 months after the publication of the defamatory matter has come to the plaintiff's notice or knowledge,
given to the defendant, in the case of a daily newspaper, 7, and in the case of any other newspaper or when the defamatory matter was broadcast, 14 days’
notice in writing of the plaintiff’s intention to bring an action, specifying the defamatory matter complained of.

18 If a person, by registered letter containing the person’s address and addressed to a broadcasting station,
a) alleges that defamation against that person has been broadcast from the station, and
b) requests the name and address of the owner or the operator of the station or the names and addresses of the owner and the operator of the station,

sections 13 and 16 do not apply with respect to an action by that person against the owner or operator for the alleged defamation unless the person whose
name and address are so requested delivers the requested information to the first mentioned person or mails it by registered letter addressed to him or her
within 10 days from the date on which the first mentioned registered letter is received at the broadcasting station.

Manitoba

14 (1) No action lies unless the plaintiff has, within three months after the publication of the defamatory matter has come to his notice or knowledge, given
to the defendant, in the case of a daily newspaper, seven, and in the case of any other newspaper or where the defamatory matter was broadcast, 14 days'
notice in writing of his intention to bring an action, specifying the defamatory matter complained of.

Saskatchewan

15 No action shall lie for a libel contained in a newspaper unless the plaintiff has given to the defendant, in the case of a daily newspaper, five, and in the
case of a weekly newspaper, fourteen, clear days’ notice in writing of his intention to bring the action, such notice to distinctly specify the language
complained of.




Limitation periods in Canadian legislation
Prescribed limitation periods — other provinces and territories (continued)

Provinces

Limitation Periods & Notice Requirements

New Brunswick and
British Columbia

No prescribed limitation periods/notice requirements in legislation.

Nova Scotia

18 (1) No action shall lie unless the plaintiff has, within three months after the publication of the defamatory matter has come to his notice or knowledge,
given to the defendant, in the case of a daily newspaper, seven, and in the case of any other newspaper or where the defamatory matter was broadcast,
fourteen days notice in writing of his intention to bring action, specifying the defamatory matter complained of.

19 Notwithstanding the Limitation of Actions Act, an action against the proprietor or publisher of a newspaper, or the owner or operator of a broadcasting
station, or any officer, servant or employee of such newspaper or broadcasting station, for defamation contained in the newspaper or broadcast from the
station shall be commenced within six months after the publication of the defamatory matter has come to the notice or knowledge of the person defamed,
but an action brought and maintainable for defamation published within that period may include a claim for any other defamation published against the
plaintiff by the defendant in the same newspaper or from the same station within a period of one year before the commencement of the action.

Prince Edward
Island

14 (1) No action lies unless the plaintiff has, within three months after the publication of the defamatory matter has come to his notice or knowledge, given
to the defendant, in the case of a daily newspaper, five, and in the case of any other newspaper or where the defamatory matter was broadcast, fourteen
days notice in writing of his intention to bring an action, specifying the language complained of.

15 An action against the proprietor or publisher of a newspaper, or the owner or operator of a broadcasting station, for defamation contained in the
newspaper or broadcast from the station shall be commenced within six months after the publication of the defamatory matter has come to the notice or
knowledge of the person defamed; but an action brought and maintainable for defamation published within that period may include a claim for any other
defamation published against the plaintiff by the defendant in the same newspaper or from the same station within a period of one year before the
commencement of the action.



https://www.canlii.org/en/nb/laws/stat/snb-2009-c-l-8.5/latest/snb-2009-c-l-8.5.html

Limitation periods in Canadian legislation
Prescribed limitation periods — other provinces and territories (continued)

Provinces Limitation Periods & Notice Requirements
Newfoundland & 16 (1) No action lies unless the plaintiff has, within 3 months after the publication of the defamatory matter has come to his or her notice or knowledge,
Labrador given to the defendant, in the case of a daily newspaper, 7, and in the case of another newspaper or where the defamatory matter was broadcast, 14

days' notice in writing of his or her intention to bring an action, specifying the defamatory matter complained of.
17 (1) An action against

(a) the proprietor or publisher of a newspaper;

(b) the owner or operator of a broadcasting station; or

(c) an officer, servant or employee of the newspaper or broadcasting station,

for defamation contained in the newspaper or broadcast from the station shall be started within 4 months after the publication of the defamatory matter
came to the notice or knowledge of the person defamed.

(2) An action brought and maintainable for defamation published within the period referred to in subsection (1) may include a claim for another defamation
published against the plaintiff by the defendant in the same newspaper or from the same station within a period of 1 year before the start of the action.

Quebec

2929 An action for defamation is prescribed by one year from the day on which the defamed person learned of the defamation.




Limitation periods in Canadian legislation
Prescribed limitation periods — other provinces and territories (continued)

Territories

Limitation Periods & Notice Requirements

Yukon

14 (1) No action lies unless the plaintiff has, within three months after the publication of the defamatory matter has come to the plaintiff's notice or
knowledge, given to the defendant 14 days notice in writing of the plaintiff’s intention to bring an action.

15 (1) An action against the proprietor or publisher of a newspaper, or the owner or operator of a broadcasting station, or an officer, servant or employee of
the newspaper or broadcasting station for defamation contained in the newspaper or broadcast from the station shall be commenced within six months
after the publication of the defamatory matter has come to the notice or knowledge of the person defamed.

(2) An action commenced within the period prescribed in subsection (1) may include a claim for any other defamation published against the plaintiff by the
defendant in the same newspaper or from the same broadcasting station within a period of one year before the commencement of the action.

Northwest Territories
and Nunavut

15 (1) No action lies unless, within three months after the publication of the defamatory matter has come to the notice or knowledge of the plaintiff, the
plaintiff gives the defendant 14 days written notice of his or her intention to bring an action.

16 (1) An action may not be commenced more than six months after the time when the publication of the defamatory matter has come to the notice or
knowledge of the person defamed.

(2) An action commenced within the period specified in subsection (1) may include a claim for any other defamation published against the plaintiff by the
defendant in the same newspaper or from the same broadcasting station within one year before the commencement of the action.




Alternatives to litigation:

Using social media platform policies
Meredith Bacal
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Defamation policies on social media platforms
The social media platforms for discussion

« Consider where the statements are made and whether they run afoul of the platform’s policies.

 There may be a straight-forward and user-friendly mechanism to report the problematic
content.
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Signin
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Defamation policies on social media platforms
Reporting tools (generally)

» Look to the “Help” or “Help Centre” link to report posts of concern.

* On these Social Media Platforms, users can usually report posts directly on the post itself,
profile itself, or through submitting a reporting form.
« Consider alternative legal theories — can this also fall under an intellectual property infringment
claim?
* Do you have trademark protection, and is the goodwill in that trademark being
depreciated?

21



Anti-SLAPP applications

Jasmine Der V i el




What are SLAPPs?

Strategic lawsuits against public participation

« Litigation claims, often defamation claims, designed to reduce public participation or silence

Individuals.
 Protection of Public Participation Act, 2015, S.0. 2015, c. 23.

 Protection of Public Participation Act, S.B.C. 2019, c. 3.
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Dismissal under the PPPA

« Key dismissal sections — s. 137.1(3) of the Ontario Act and s. 4 of the BC Act:

Order to dizmizs
(3) Onmotion by a person against whom a proceeding is brought, 2 judge zhall, subject to subsection (4), dismiss the proceeding against the person if the person satizfies the judge that the proceeding

arizes from an expression made by the person that relates to a matter of public interest.

* An important tool to consider if there is a “public interest” component to a defamation claim
against you.

o Public discussion or debate.
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The exception

No dizmizzal
{4) Ajudze shall not dizmiss a proceeding vader subsection (3) if the responding party satisfies the judge that,
{a) there are grovnds to believe that,
(1) the proceeding haz substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and

(B} the harm likely to be or have been zuffered by the responding party as a result of the moving party’s expression is sufficiently serious that the public interest in permitting the proceeding to continue

cutweighs the public interest in protecting that expression.



Recent guidance from PPPA Case Law

« Handful of appeals to the BC Court of Appeal in the last year:

* Rooney v. Galloway, 2024 BCCA 8: Claim dismissed under s. 4 of the PPPA and dismissal
upheld by the BC Court of Appeal.

* Pereirav. Klonarakis, 2024 BCCA 75: “the law is clear that there is no single archetypical
SLAPP lawsuit. The aim of anti-SLAPP legislation is to protect expression on matters of public
interest in the face of efforts to silence criticism.”

e Christman v. Lee-Sheriff, 2023 BCCA 363: “lt is illogical for an individual to claim the
defamation suit against them is a silencing attempt, while purporting never to have uttered the

expression in the first place.”
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